AHTJIAMCKAM A3BIK IS ACTIMPAHTOB-FOPUCTOB

ABTOPCKHI KOJJIEKTHB:

T.A. Aranmna - II, IV rimaser, H.1JO. Unenna - IX, X raasel, JI. A. Kucenesa -
I1I, VIII rnaBel, E.B. PatHukoBa - V,VI rinaBel, H.b. Uennona - 1, VII rinaBel,
T.H. lllep6axosa -XI rnasa.

[TocoOue moArOoTOBIEHO MPENoaBaTeNIIMKU Kadeaphl aHTJIMIUCKOTO S3bIKa No 2
MOCKOBCKOI'O TOCYIapCTBEHHOT'O IOPUANYECKOTO YHUBEPCUTETA UMEHHU
O.E. Kyraduna (MI'TOA).

OTBeTCTBEHHBIN PpeaakTop: AOLECHT Kadeapbl aHTIIMKCKOro si3bika Ne 2
Parnukona E.B.

TexHuueckuil pegakTop: CT. MpenogaBaTesb Kaeapbl aHTTTMHCKOTO sI3bIKa

Ne 2 Muneunko O.A.



IIpeaucioBue

Hacrosiuii yueOHMK npeqHa3HavyeH JJIsl aClHUPAHTOB IOPUIUIECKOTO MPOQUIIS
OYHOM u 3aoyHOM (opM oOyueHHus, U3ydawIUX Y4YeOHYIO JUCLUILTUHY
«MHOCTpaHHBIN A3BIK». YUYEOHMK MOJATOTOBJIEH MPO(hecCcopCKO-MpenoaaBaTeIbCKuM
KOJUIEKTUBOM KadeApbl aHTIUHCKOTO s3bika Ne 2 MOCKOBCKOTO TOCyAapCTBEHHOTO
ropunuueckoro ynusepcureta umenu O.E. Kyraduna (MI'FOA) B cooTBeTcTBHM C
paboueit mporpammoit gucuuiuinHbl «MHOCTpaHHBIl s3bik» U OI'OC BO mno
Hamnpasyieauto noarotoBku 40.06.01 FOpucnpyaenuus (ypoBeHb MOATOTOBKU KaJIpPOB
BBICIIIEH KBAJTU(DUKALIIH).

lenp nmanHOrO y4eOHMKAa — COBEPILIEHCTBOBATH BIIAJICHUE ACIHUPAHTAMU
IOPUANYECKOTO MPO(UIIs HABBIKAMH U YMEHHUSIMHU MMCbMEHHOTO U YCTHOTO OOIICHHUS
B cdepe mnpodeccuoHaNbHOM, TMeIarornyeckod W Hay4YHO-HUCCIEA0BATENIbCKOM
NeSTeNbHOCTH. Jlns JoCTKeHWs STOW 1enu HeobxoauMo (opmupoBaTh y
aCIIMPAHTOB YHUBEPCANbHbIE KOMNEmMEeHYUU, KOTOPbIE BBIPAXKAIOTCS B CIIOCOOHOCTU
U TOTOBHOCTM y4acTBOBaThb B paboTe€ pPOCCHUHCKUX U  MEXIyHapOIHBIX
UCCJIEIOBATENLCKUX  KOJUIEKTUBOB [0  PEIICHHWIO HAYYHBIX W HAy4dHO-
o0pa3oBareNbHbIX 337a4, a TakkKe B TOTOBHOCTH HCIOJIb30BaTh COBPEMEHHBIC
METO/Ibl U TEXHOJIOTUHM HAyYHOU KOMMYHUKAIIMU HA UHOCTPAHHOM S3bIKE.

JUist  peanuzanuMu  yKa3aHHOM 1eJdM HEOoOXOJUMO O00ecHeuuTh pelieHue
CIeNyIOIMX 3a7a4 OOy4YEeHUsi: OCBOCHHME acluUpaHTaMu MpodeccruoHaIbLHO
OPHUEHTHPOBAHHOT'O SI3BIKOBOIO MaT€pHalia, HAIIPABIEHHOIO Ha COBEPILIEHCTBOBAHUE
JIMHTBUCTUYECKHUX, COLUMOJUHTBUCTUYECKUX, KYJIbTYPOJIOTHUYECKUX, AUCKYPCHUBHBIX
3HAHMM, a TaKXKe JAJbHENIIee PACIIMPEHUE CIIOBAPHOIO 3a1aca B OCHOBHOM 32 CYET
oOIeryMaHuTapHO#, OOIEHAyYHOW, MPABOBOM M TEPMUHOJIOTHYECKON JIEKCHKH,
COBEPILIEHCTBOBAHUE TOJYYEHHBIX Ha MPEAbIAYIIMX 00pa30BaTENbHBIX YPOBHSIX
HABBIKOB ITPOCMOTPOBOr0, O3HAKOMHTEJIBHOI'O, MOWCKOBOIO W M3YyYarOUIero BUOB

YTeHUs JJIsi paboThl C OPUTHMHAIBLHOM MOHOTIpaUUecKOo W MEepUOIUYECKOM



JUTEPATYPOM HA HWHOCTPAHHOM SI3BIKE II0 TEMAaTUKE Y3KOM CIEHHAIBHOCTH
acIMpaHTOB; (POPMUPOBAHUE HABBIKOB MOHOJIOTMYECKON M AMAIOTUYECKOW peuu, a
TaKk)K€ HaBBIKOB AayJAMpPOBAHHs, HAIMPaBICHHbIX HAa MOHMMaHuE HHPOpMAIUU H
BBIPAKECHHUE PA3JINYHBIX KOMMYHUKATUBHBIX HAMEPEHUH, XapaKTEPHBIX I HAy4HO-
UCCIIEIOBATENLCKOM M TMEJarornyeckoil OesTeNbHOCTH aclmupanTta; (HOpMHUpPOBAHHE
BBICOKOOPTAaHU30BAHHBIX HAaBBIKOB TpaHcpopmaIuu po¢heCcCUOHATBLHO
OpUEHTHUPOBAHHOW Hay4yHOW HMH(OpPMalMM HA MHOCTPAHHOM S3bIKE B pa3jIMuHbIC
BUJBl  JOKyMEHTAIlMM  TOCPEACTBOM  pedepupoBaHUS U  aHHOTUPOBAHUS;
COBEPILICHCTBOBAHME HABBIKOB IIMCbMAa HA MHOCTPAHHOM S3BIKE B LEJAX
3(p(EKTUBHOIO BEJEHUS HAyYHOM MEpEenucKku MNpoQecCHOHAIBHOIO Xapakrepa,
HaIMCaHWsI HAy4HBIX CTaTeil, W3J0KEHUs NPOYUTAHHOTO B (QopMe pe3iome,
HAIlMCaHUs JTOKJIaJa Ha MHOCTPAHHOM S3BIKE II0 TEMATUKE HAYYHOT'O MCCIIECIOBAHMS
acniMpaHTa; (OpMUPOBAHNE HABBIKOB MEPEBOJIa C MHOCTPAHHOTO SI3bIKA HA PYCCKHIA,
HaIIPABJICHHBIX HA JOCTH)KEHUE CMBICIOBOM 3KBUBAJIECHTHOCTH U JIMHI'BUCTHYECKOMN
aJIeKBaTHOCTU NPHU MOJYYEHUH HH(POpPMALMM HAYyYHOrO M MNPOPECCHOHATBHOIO
Xapakrepa.

JlanHbli y4eOHHMK HaueneH Ha 3(QQEeKTUBHOE H3Y4YEHHE JUCLMILIMHBI
«HOCTpaHHBIM S3bIK», KOTOpas paccMaTpHUBAaeTCA KaK 00s3aTeNbHBIM KOMIIOHEHT
npoeccuoHanbHOM MOATOTOBKHA acupaHTa. Y4eOHUK cocTonuT U3 10 TemMaTHdecKux
pa3zenoB, COIAEPKAHME KOTOPBIX OXBATHIBAET OCHOBHBIE ACIIEKThI JEATEIBHOCTH
fopucta B cdepe npodeccuoHaATbHOW KOMMYHUKauu. [[is oOecrieueHus! eTMHCTBA
00pa30BaTeNIbHOTO MPOCTPAHCTBA TEMAaTWKa YHU(ULIMpOBaHA Al Bcex (opm
0o0y4eHus1 aCIUPAHTOB.

Kaxnapiii Temartudeckuil pazgen ydeOHHMKAa BKIIOYAeT MPOGEeCcCHOHATBHO
OPHUEHTHPOBAHHBbIE AyTEHTUYHBIC MAaTEpPHAIBI HAa HWHOCTPAHHOM  SI3BIKE  IIO
CIIEIMAIBHOCTY M HAIPABICHHOCTH IUCCEPTALMOHHOIO HCCIENOBAHUs, KOTOPBIE, B
3aBHCHUMOCTH OT KOMMYHUKATHBHOM 3ajJjaud, CHOCOOCTBYIOT COBEPIICHCTBOBAHUIO
YBEPEHHBIX HaBBIKOB B OCHOBHBIX BUJAX YTCHUS, IMCbMA, TOBOPECHMS, ayAUPOBAHUS
U TIEpeBOia C MHOCTPAHHOTO S3bIKAa HA PYCCKUH, (POPMUPYIOT YMEHHUE BBIUJICHATDH

OIIOPHBIC CMBICJIOBEIC OJIOKM B YHUTAaE€MOM U ONpCACIIAAITL B IMPOUYUTAHHOM TCKCTC



CTPYKTYPHO-CEMAHTHUYECKOE sIp0. B KaXJa0M TeMaTHueCKOM pasfelie COIAEp:KaTCs
JIEKCUKO-TPAMMATUYECKUE KOMMEHTApUM M YIPaXKHEHHs, CIIOCOOCTBYIOIIHE
JAIbHEUIIEMY  COBEPIICHCTBOBAHWMIO  HABBIKOB  YCTHOM W NUCbMEHHOWU
KOMMyHUKaluu. lIpencraBiieHHble yNpakKHEHHUsS MOMOTalT OBJIAJETh OCHOBHBIMU
NEPEeBOMUECKUMH  TIpHeMaMH, TpaHcPopManusMu, TMpUEMaMH  KOMITPECCHH,
reHepaIu3alui U JECKPUNITUBHON NEpeaul CMBICIIOB.

[IpeacTaBieHHble B yUeOHUKE JTEKCUKO-TPAMMATHYECKUE 3a/1aHNs HATIPABJICHbI
Ha BBIMIOJIHEHUE TEPEBOJA HA PYCCKHUM SI3bIK ayTEHTUYHOI'O TEKCTOBOTO MaTepuasa
npodeccuoHaNbHOM HaNpaBlICHHOCTH, Ha pedepUpoBaHUE U AHHOTUPOBAHUE
HAay4YHOM HH(OpMAlMM HAa HWHOCTPAHHOM SI3bIKE IO TEMATUKE IUCCEPTALMOHHOTO
UCCIIEJIOBAHUS, HA COCTABJICHUE JIBYSI3BIYHOTO TIJOoCCapusi MO TEMATUKE HAay4HOTO
UCCJIeIOBAHMSI, Ha TMOATOTOBKY YCTHBIX cOO0OIIeHMI B pedepatuBHOM (Dopmare.
[lepeuncnennple 3amaHusi y4yeOHHMKA CIIOCOOCTBYIOT BBIPAOOTKE Yy aclHUPaHTOB
YBEPEHHBIX HABBIKOB JJISI OCYILIECTBIICHHS] MHOSI3bIYHON pPEUYEBOM MESATEILHOCTU B
HAy4YHOU MPOQPECCHOHAIBHO OPUEHTUPOBAHHOW KOMMYHHUKATUBHOM cepe oOIieHus
C YYETOM OTPaCJIeBOM CleLHAIN3AUN IOPUCTIPYAECHIUH.

ABTOpBI yuyeOHHKA PYKOBOJICTBOBAJIMCH HOpMaMu opdorpaduu U MyHKTyalluH,
3a(UKCUPOBAHHBIMH B COBPEMEHHBIX  JICKCUKOTPA(PUYECKUX  MCTOYHHKAX
OpUTAHCKOTO ¥ aMEPUKAHCKOTO BAPUAHTOB aHTIUHCKOTO S3bIKA.

ABTOpBI BBIpaXaroT OJaroJapHOCTh CTapUIeMy MpenojaBareiato Kadeapsl
aHrnuiickoro s3pika Ne 2 Munrenko O.A. 3a obecrnieueHre TEXHUYECKOM MOATOTOBKH

y‘IC6HI/IKa K U31aHHIO.



UNIT 1
Constitutional Law
Forms of Government. Democracy

Democracy derives its superiority from two sources.

Firstly, a democratic regime is legitimate. In a real democracy, the form of the
regime is, by definition, sought after by the people. It is logical that such a regime can
rely on more internal support than a dictator.

Secondly, a democracy is more productive. In an authoritarian regime, the ideas
of the majority of citizens have little opportunity to influence decision-making. In a
democracy, there is a much broader base of ideas.

Moreover, the selection of ideas is more efficient in a democracy. Democracy
is nothing more than the social processing of individual ideas. New ideas always
originate with individuals, because only individuals can think. But the individual
ideas have to be considered, weighed against each other and adapted to the conditions
in society. People need each other to correct the imperfections in each other's ideas.
The heart of democracy is actually this process of the social shaping of perceptions,
in which the idea or proposal of a single person, often already accepted by a smaller
group (a political party, action group or pressure group), has its pros and cons
weighed up by society as a whole. This perception-forming process leads to a choice.
But the choice always has to be examined in historical context; today's minority can
be tomorrow's majority. The actual decisions in relation to the stream of image
forming are like the timpani beats within an entire symphony.

In the medium to long term, democratic decisions will be socially superior to
dictatorial decisions. Morally dubious goals, which do not serve the communal
interest, will by their very nature seek their way via concealed channels that are
shielded from the light of open, democratic decision-making. Under democratic
conditions, the best ideas will be filtered out, so to speak, because we are better at
recognizing others' weaknesses than our own. The process of selection that occurs
along the path of democracy can feed into society that which is beneficial to it. This

does not mean that the presence of democratic instruments necessarily guarantees the



quality of the moral initiatives of individual members of society. We can only trust

that such initiatives will emerge. But it does mean that morally worthy aspirations

cannot materialize without democracy. Politics can never prescribe morality. But

politics can create democratic instruments that allow the moral potential that is

dormant in individuals to be freed and put to work for the benefit of society.
Evolving democracy

Democracy is never complete. The rise of democracy should be seen as an
organic process. Democracy cannot stop developing and deepening, just as a person
cannot stop breathing. A democratic system that remains static and unchanged will
degenerate and become undemocratic. It is just such a process of ossification that
causes society's current malaise. We have to face up to the fact that democracy in our
societies is in dire straights.

Our current, purely representative democracy is in fact the response to the
aspirations of more than a century ago. This system was suited to that time, because
the majority of people could find their political views and ideals reflected in a small
number of clear-cut human and social beliefs, which were embodied in and
represented by Christian, socialist or liberal groups, for example. That time is long
past. People's ideas and judgements have become more individualized.

The appropriate democratic form in this context is a parliamentary system
complemented with the binding citizens' initiative referendum (direct democracy),
because such a system provides a direct link between individuals and the legislative
and executive organs. The greater the degree to which citizens incline towards
individual judgements, and political parties lose their monopoly as ideological
rallying points, the higher will be the demand for tools of direct-democratic decision-
making.

Indeed, a majority of people in Western countries want the referendum to be
introduced. This fact alone should be decisive in also actually implementing it.
Democracy literally means: 'government by the people' (Oxford English Dictionary).

The first step towards authentic government by the people necessarily involves



people, being able to determine themselves how this government by the people is
designed and put into practice.

Nevertheless, we see that the majority of politicians argue against the
referendum. It is striking that the higher the level of effective power they possess, the
more vigorously do many politicians resist the referendum. In doing so, they actually
adopt the same arguments that were previously used to oppose the workers' and
women's right to vote. It can also be shown that these arguments have very little
merit.

In fact, however, a glance at direct democracy in practice is sufficient to see
that the objections are groundless. In Switzerland in particular, a very interesting -
albeit by no means perfect - example of direct democracy has existed for more than a
century. The Swiss can launch citizens' legislative initiatives at all administrative
levels. In certain instances, it is clear that the citizens are directly opposed to the
preferences of the political and economic elite. In referendums on constitutional
amendments and transferring sovereignty to international organisations, which are
obligatory in Switzerland, the voters reject a quarter of the parliament's proposals;
when a citizens' group collects signatures to force a referendum on ordinary laws, as
many as half the legislative proposals are rejected. But the people have not used their
democratic rights to turn Switzerland into an inhuman or authoritarian state! There is
no death penalty in Switzerland and human rights are not threatened in that country.
Moreover, Swiss citizens have no plans to surrender their superior democratic
system. (The Swiss people's dislike of the European Union is also associated with the
Union's undemocratic character.)

But direct democracy must not be idealized. It provides no solutions in itself.
Direct democracy does however make available the essential mechanism for
producing useful and useable solutions to modern problems. The introduction of
direct democracy should not happen out of a mood of sudden euphoria, but in a spirit
of 'active and conscious readiness to wait'.

Moreover, one should not underestimate the invigorating impact that will

immediately result from a radical choice for the restoration and deepening of



democracy. The decision for more democracy is always also a decision for the right
of the other to have a voice. It is a declaration of faith in the moral forces and
capacities that are latent in one’s fellow citizens. In our societies, which are poisoned
by mutual distrust, there is almost nothing else imaginable that can have such a
healing effect. The commitment to more direct democracy is by definition a
commitment to the other persons, to their freedom of speech, to their intrinsic dignity.
People who are only interested in achieving their own goals have nothing to gain
from democracy. They would do better to put all their energy into proclaiming and
propagating their own individual point of view. Real democrats are interested in the
individual points of view of others, because they know that people need each other to
hone and sharpen their ideas and intuitions, to improve them and elaborate them. This
social process of the forming, and shaping of opinions constitutes the real core of
democratic life. The closer people are brought into contact with each other in a kind
of federalism, the more easily and effectively can shared perceptions emerge. Direct
democracy and federalism reinforce each other. Together they form a 'strong
democracy (Barber 1984) or 'integrated democracy'.
Notes:

1. It is just such a process ... that causes ... - IMEHHO TaKOM MTPOIIECC BHI3BIBACT

2. The greater the degree ... the higher will be the demand — yem Gosnbiire
CTENEHb ..., TEM BHIIIEC TPEOOBAHHUE ...

3. But it does mean ... — HO 3TO TOYHO O3HAYAaET ...

Grammar points

IlepeBoa amMpaTnyecKUX KOHCTPYKIMH
OMpatryeckue KOHCTPYKIMH BBIACIAIOT TOT UM MHOM YJIEH MPEJIOKECHHUS.
K HMM oTHOCSATCS:

1. YCHUINUTCIBHBIC CJIOBA WKW CJIOBOCOYCTAHMA:

as much (many) as ...




The unemployment rate reached as much as 15 percent at the time.
VYpoBeHb 06e3paboTHUIIBI B TO BpeMs MOAHsUICS Ha 1ebiX 15%.

as such — kak TakoBoM

Democracy as such ... — JleMokpatus kak TakoBas ...

as early as

as early as in the end of WWII ... — V3xe B KOHIIe BTOPOIl MUPOBOI BOIHHI ...
alone

This fact alone ... — IMeHHO (MCKITFOUUTENHHO) 3TOT (PaKT ...

very (mepes CylecTBUTEIbHBIM) — CaMbIi, TOT CaMbIH
The very fact that ... — Cam ¢axkr, 4uro ...

much

much later — ropazno (HaMHOTO) TTO3KE

do

The problem does exist. [Ipobrema Bce-Taku CyIecTBYeT.

2.1t is ... that (who) — ycuaurenpHas KOHCTPYKIIUS

It is these characteristics that are important to us.

I[J'IH HacC NpCcAaACTABIIOT BA’)KHOCTh HMCHHO 9TH XapPaKTCPHUCTUKU.

3. apTukis (a, the)

It is just an option, not the option we should accept.

DTO ML OJWH U3 BAPUAHTOB, @ BOBCE HE TOT €MHCTBEHHBIN, KOTOPBIA HaM
CJICZyeT NPHUHSIT.

The sooner you do it, the better.

Yem CKOpEC BbI CACIACTE 3TO, TCM JIYUILIC.

4. 00paTHBIN MOPIJIOK CJIOB ITOCJE PIAJIA HAPEYUHN U COK30B:

hardly .... when enBa ... Kax ...
no sooner ... than HE yCTe ... KaK ...
not only ... but ... HE TOJIBKO ... HO U ...



only TOJIBKO

never HUKOT 12
neither
U HE; a TaK)Ke He
nor
SO a TaKxKe; u
Nowhere can this Hurne nenp3s nydie HabI0IaTh 3TO
phenomenon be observed SBJICHUE, YEM B 3TOH cepe
better than in this area of 00IIIeCTBEHHON KU3HHU.

social life.

5. IBOMHOE OTPUIIAHUE

The first progress was not made until the end of the year.

[IepBrie ycriexu ObUIM JOCTUTHYTHI JIHILb B KOHIIE TOA.

Exercise 1. Translate the sentences paying attention to emphatic words,

word combinations and constructions.

1. Direct democracy does however make available the essential mechanism for
producing useful and usable solutions to modern problems.

2. It’s the citizens who are directly opposed to the preferences of the political
and economic elite.

3. Only in 1870, after the Civil War, were people of color granted the
constitutional right to vote.

4. But it does mean that morally worthy aspirations cannot materialize without
democracy.

5. The closer people are brought into contact with each other in a kind of
federalism, the more easily and effectively can shared perceptions emerge.

6. In a democracy, there is a much broader base of i1deas.

7. It’s striking that the higher the level of effective power they possess, the

more vigorously do many politicians resist the referendum.
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8. Congress does have its own institutional rules, but they apply only to its
members and committees.

9. These people do employ executive orders and directives in the course of
their management responsibilities, but rarely, if ever, do they write rules of the type
considered in the book.

10. The greater the degree to which citizens incline towards individual
judgments, and political parties lose their monopoly as ideological rallying points, the
higher will be the demand for tools of direct-democratic decision-making.

11. It’s just such a process of ossification that causes society's current malaise.

12. It was not until mid — 90ies that some progress was observed.

13. Nor should there be distortion in social policies of the local governments.

14. This option is not improbable in the present situation.

15. No sooner the committee started operating than the first positive results
could be seen.

16. Never was greater a surplus of the U.S. budget than in 1999.

17. When a citizens" group collects signatures to force a referendum on
ordinary laws, as many as half legislative proposals are rejected.

18. Democracy as such can longer be recognized in the Netherlands.

19. Morally dubious goals, which do not serve the communal interest, will by
their very nature seek their way via concealed channels that are shielded from the
light of open, democratic decision-making.

20. This fact alone should be decisive in also actually implementing it.

Essential vocabulary

[IceBOOMHTEpHAIIMOHAJILHEIE CJIOBA - 3TO CJIOBA,

1. KOTOPbIC NMCIOT CXOJAHBIC HAITMCAHUC U ITPOU3HOIICHUC, HO COBCPIICHHO

JIPYroe 3Ha4eHUe M0 CPABHEHUIO C aHIJIMICKUM, HAITpUMED:

actual JNEeUCTBUTEIbHBIN, (PaKTUIECKUM (2 HE aKTyasIbHBIN)
accurate TOYHBIH (a HE aKKypaTHbIN)
data JaHHbIC (a HEe JaTa)

11



Dutch
familiar

prospect

roJUJIaHJCKUH (a HE JaTCKHI)
W3BECTHBIN, 3HAKOMBIH (a HE (DaMUITbIPHBIN)

MEepPCIEKTHBA (2 HE MPOCIIEKT)

2. KOTOPbLIC JIMIIIb B OJHOM HJIM JIBYX 3HAUCHUAX COBIIAJAI0T C PYCCKUMU

CJIOBaMH, HapUMep:

authority
activity
collect
complex
control

original

object

individual (a)

individual (n)

champion
convention
position
legal
interest
public
nation
officer

realize

Exercise 2.

BJIACTh (pexke, aBTOPUTET)

JESTeIbHOCTD (pEKe, AKTUBHOCTD )

B3UMaTh (@ HE TOJILKO COOMPaTh, KOJJIEKIIMOHUPOBATh)
CJIOKHBIN, 3aITyTaHHBIH (a HE TOJIBKO KOMITJIEKCHBIH )
YIPaBJIATH (4 HE TOJBKO KOHTPOJIUPOBATH)
NepPBOHAYANIbHBIH, MOJUTMHHBIN (2 HE TOJIBKO
OpUTHHAJIbHBII)

11e71b, 33/1a49a (a He TOJIBKO OOBEKT)

JIUYHBIN, XapaKTEepPHBIN, 0OCOOEHHBIN, OTACIbHBIM,
YacCTHBIH (a HE TOJIbKO UHANBUTYaIbHBIN)

OTJIETIbHOE JIMLIO, UHAUBUAYYM, JIMYHOCTh, PU3HUECKOE
JULIO

Ooperr, TOOOPHHUK, 3AITUTHHUK (2 HE TOJIHKO YEMITHOH)
che3]1 (a He TOJIBbKO KOHBEHIINS)

JIOJKHOCTD (@ HE TOJIBKO MO3UIKS)

IIPaBOBOM, IOPUINYECKUH (2 HE TOJBKO JETaIbHBIN )
nporeHT (B OaHke) (a He TOJIBKO HHTEPEC)
rOCyJapCTBEHHBIN (2 HE TOJIBKO MyOTUIHBIN)

cTpaHa, HapoJ (pexe — Halus)

YUHOBHUK, JOJKHOCTHOE JIUIIO (2 HE TOIBKO OUIIED)
MOHUMATh, IPEJICTABIATH cebe (pexe —

peann30BbIBATH)

12



A. Translate the following word combinations.
. banking officer
. public debt
. interest rate

. convention of the Entrepreneurs Union

1

2

3

4

5. champion of peace
6. null document

7. legal matters

8. accurate data

9. title and position

10. human value

B. Translate the sentences paying attention to the words in bold type.
1. A democracy is more productive.

2. The selection of ideas is more efficient in a democracy.

3. Democracy is nothing more than the social processing of individual ideas.
4. New ideas always originate with individuals, because only individuals can
think.

5. In the 19" century democracy was actually still only in its infancy.

6. But the choice always has to be examined in a historical context.

7. When a citizens' group collects signatures.

8. The citizens or voters are weak players in the complex and utterly dense
social network of political decisions in their country.

9. Daudt is seen as the Nestor of Dutch political science.

10. The fundamental rights are respected.

3. BBOJHBIC CJIOBA U CJIOBOCOYUYCTAHUS:

Firstly Bo-nepBsix,
Secondly Bo-BTOpHIX,

13



actually B JICUCTBUTEIBHOCTH, HA CAMOM JIEJIE,

(I)aKTI/I"ICCKI/I, AaXKE, KaKk HU CTpaHHO

so to speak TaK cKa3aThb

in fact NEeUCTBUTEIBHO, (PaKTUIECKU

albeit XOTS

by no means OTHIOAb HE, HUKOWM 00pa3om

moreover 6osiee Toro, kpome Toro (very formal and not

common in spoken English; use “besides” or

“also” instead)

indeed NIEHCTBUTEIILHO, B CAMOM JIENIE
nevertheless, however TEM HE MEHEE, OJHAKO

in certain instances B OIPECIICHHBIX CIydasix

in particular B YaCTHOCTH, B 0COOEHHOCTH, OCOOCHHO

Exercise 3. Find and translate the sentences with introductory word

combinations in the text and translate them into Russian.

Exercise 4. Use the texts and your general knowledge of law to discuss the

definitions of the following word combinations.

a) dictatorial government

b) authoritarian state

c¢) democratic state

d) direct democracy

e) representative democracy
f) authentic government

g) referendum

h) action group

1) pressure group

14



Exercise 5. Make a précis of the part headlined “Evolving democracy”.

Exercise 6. Read and render the text.

Our Democracy Is a Nonsense

We are currently a long way from such an integrated democracy. Political
decision-making generally takes place beyond the influence and even beyond the
cognizance of the citizens. This applies to almost all European states.

Hans Herbert von Arnim is Professor of Public Law and Constitutional Theory
at the University of Speyer in Germany. He has written several books on democracy
and politics and has acquired a reputation for exposing the often sordid reality that
lies behind the "pretty face of democracy". In his book "Das System" (The System,;
subtitle: 'The Machinations of Power'), published in 2001, he lifted the lid on the
German political system: "If representative democracy means government by the
people and for the people (Abraham Lincoln), it quickly becomes apparent that in
reality all is not well with the basic principles of what is supposed to be the most
liberal democratic social system that has ever existed in Germany. The state and
politics are on the whole in a condition that only professional optimists or hypocrites
can claim is a result of the will of the people. Every German has the freedom to obey
laws to which he has never given his assent; he can admire the majesty of a
constitution to which he has never granted legitimacy; he is free to honor politicians
whom no citizen has ever elected, and to provide for them lavishly — with his taxes,
about the use of which he has never been consulted". The political parties that take
decisions in this system have become monolithic institutions, according to Von
Armim. The political identification and satisfaction of needs, which in a democracy
should proceed from bottom to top - from the people to the parliament - is completely
in the grip of the party leaders. Von Arnim also lays blame on the system of party
funding, in which politicians can personally determine how much of the tax revenues
their parties - private associations just like any other — can collect. According to Von

Arnim, it is not surprising that politicians continue to ignore the ever-increasing
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clamor for reform of the political system, because otherwise they would undermine
their own very comfortable positions of power.

In Great Britain, the Power Inquiry, a committee set up by social organisations
and consisting of both politicians and citizens, conducted a large-scale investigation
into the state of British democracy, and especially into the reasons why so many
citizens seem to be turning their backs on politics. They held hearings across the
entire country, at which citizens were invited to put forward their opinions, and
published the report 'Power to the People', which noted: "The one factor felt to cause
disengagement that runs through all the strands of our investigation is the very
widespread sense that citizens feel their views and interests are not taken sufficiently
into account by the process of political decision-making. The depth and extent of this
perception among the British public cannot be stressed enough. Many, if not all, of
the other accepted explanations presented here can also be understood as variations
on this theme of weak citizen influence. (...) This view comes through very strongly
in the many public submissions received by the Inquiry". (Power Inquiry)

In 1992, Professor De Wachter carefully mapped out the political decision—-
making processes in Belgium. He concluded: "In Belgium, the development of
formal democratic institutions has become stunted. More up-to-date designs which
would allow citizens to have a lasting impact on decision-making are either denied or
at best lead to the failure to take decisions at all". "The citizens or voters are weak
players in the complex and utterly dense social network of political decisions in their
country. They lack decisive means of access to the highest levels of the power
hierarchy and to decision-making. Everything is decided for them in an extremely
elitist manner. For people who are open to ideas of democratic legitimacy, this
assessment is both a disappointment and an abdication".

In 2002, Dutch journalist Gerard van Westerloo interviewed Professor Daudt, a
celebrated political scientist. Daudt is seen as the Nestor of Dutch political science; a
complete post-war generation of political scientists was trained by him. Professor
Daudt wiped the floor with the proposition that the Netherlands was a democracy,

dismissing it as follows. Certainly, Daudt said, the fundamental rights are respected,
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but "let's not use buzzwords to dress it up as something that it is not: a democracy
with people's representatives. (...) Our democracy is a nonsense". Because van
Westerloo wanted to know what Daudt's colleagues thought about his views, he made
a tour of the Netherlands, visiting dozens of social administration specialists and
political scientists. Daudt's view was confirmed everywhere. In Tilburg, Professor
Frissen stated: "In the Netherlands, we are ruled by an arrogant elite, which has
nothing to do with democracy in the direct-democratic sense of the word". In
Groningen, Professor Ankersmit said: "Politics in the Netherlands has been driven to
the fringe. Democracy as such can longer be recognised in it." Professor Tromp from
Amsterdam: "Politics in the Netherlands is walking down a dead-end street. A crisis
is looming, which cannot be avoided. Political parties are nothing more than
networks of people who know and support each other". Professor De Beus from
Amsterdam: "The legitimacy of Dutch democracy is a large-scale form of
selfdeception and fraud". Professor Tops from Tilburg: "The political animal in the
Netherlands is as good as tamed and domesticated". Director Voerman of the
Documentation Centre for Dutch Political Parties: "The parliament has become
nothing more than a rubber stamping machine". And according to political scientist
Baakman from Maastricht: "We deceive ourselves that what we call democracy also

works as democracy". (Van Westerloo, 2002)
Discussion

Exercise 7. Arrange a round-table discussion on democracy in Western

countries and Russia.
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UNIT 2
Criminal Law

Criminal law is the body of law that involves the prosecution by the state of a
person for an act that has been classified as a crime, defines criminal offences,
regulates the apprehension, charging, and trial of suspected persons, and fixes
penalties and modes of treatment applicable to convicted offenders. This contrasts
with civil law, which involves private individuals and organisations seeking to
resolve legal disputes. Since the same act may be both a criminal offence and a civil
wrong the distinction between criminal law and tort law is difficult to draw with real
precision, but in general one may say that a tort is a private injury while a crime is
conceived as an offence against the public, although the actual victim may be an
individual.

Important differences exist between the criminal law of most English- speaking
countries and that of other countries. The criminal law of England derives from the
traditional English common law of crimes and has its origins in the judicial decisions

embodied in reports of decided cases. It being extremely difficult to give a single

definition to crime on the basis of one common distinguishable feature, England has

consistently rejected all efforts toward comprehensive legislative codification of its
criminal law; even now there is no statutory definition of murder in English law.
Classification of crimes

To find out what acts can be followed by criminal proceedings one must refer
to the laws laid down by Parliament and to the decisions of the courts over the last
few centuries. Crimes described in statutes are called statutory crimes, and those
described in case law are known as common-law crimes. Originally, the common law
divided crimes into felonies (the graver crimes generally punishable with death) and
misdemeanours (the lesser crimes punishable with fines or imprisonment). However,
already in the 19" century this classification was deemed obsolete and inconsistent.
In 1967, when capital punishment in Great Britain was abolished for all crimes
except treason, this classification was replaced by the division into arrestable and

nonarrestable offences. An arrestable offence is one for which there 1s a fixed
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penalty in the law, or one punishable with at least five years’ imprisonment. All other
crimes are termed nonarrestable offences. Nowadays the most common way to
classify crimes into summary (minor offences considered by magistrates without a
jury), indictable (serious crimes committed to the Crown court for trial by jury) and

“either-way” offences is helpful to determine which court will deal with the offence.

The elements of a crime

Every crime consists of two important elements: the criminal act itself (actus
reus) and the criminal intent to commit a crime (mens rea). The law does not punish
for a guilty mind alone: if a person intended to commit a robbery but never even
started preparations for it, he will not be punished if his intentions are revealed. Nor
does the law punish for a guilty act alone, it is necessary for the prosecution to prove
both elements of the crime and establish the causative link between the defendant’s
act or omission and the consequences it produced. This link is often referred to as the
“chain of causation”.

Criminal law as a general rule does not punish accidental or negligent
behavior; it is necessary to prove that the person either intended or foresaw the
consequences of his action or was aware of the circumstances that make it criminal.
There is however a small number of crimes for which no mens rea or only a limited
form of it should be shown. They are called strict liability offences: certain acts are
punished as crimes even though they may have been unintentional. Strict liability
offences are sometimes called “public welfare offences” involving laws concerning
public health and safety. They are most commonly found in statutes dealing with the
sale of alcohol, food and drugs; the prevention of pollution; offences relating to road
traffic.

Principles of criminal law

In general Anglo-American law follows the principle that citizens have the
right to do everything that is not expressly forbidden by the state. At the same time
everyone knows that “ignorance of the law is no defence”. Of course, we are not

presumed to know all the law — that would be contrary to common sense and reason;
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and genuine ignorance can be taken into account by the court when deciding how to
deal with a case, but if ignorance were an answer to every charge, the entire justice
system would be unworkable.

The principle “no punishment without a law” provides that a person can only
be punished for a crime if the punishment is prescribed by law.

All legal systems generally include some restriction against prosecuting a
person more than once for the same offence (protection against double jeopardy).

Types of punishment

Depending on the offence and the jurisdiction, various types of punishment are
available to the courts to punish an offender. A court may sentence an offender to
execution, corporal punishment or loss of liberty (imprisonment or incarceration);
suspend the sentence; impose a fine; put the offender under government supervision
through parole or probation; or place them on a community service order.

Categories of offences

Criminal law commonly proscribes — that is, it prohibits — several categories of
offences: offences against the person (e.g. assault), offences against property (e.g.
burglary), public-order crimes (e.g. prostitution) and business, or corporate, crimes
(e.g. insider dealing).

Burden of proof

In criminal cases, the burden of proof is on the prosecutor to persuade the trier
(whether the judge or jury) that the accused is guilty beyond a reasonable doubt of
every element of the crime charged. If the prosecutor fails to prove this, the verdict of
not guilty is rendered. This standard of proof contrasts with civil cases, where the
claimant generally needs to show a defendant is liable on the balance of probabilities
(more than 50% probable). In the USA, this is referred to as the preponderance of the
evidence.

Trial with a jury

English court system placing unusually heavy reliance on its lay persons, there

exist institutions of magistrates (justices of the peace) and jurors in Great Britain.

Normally a jury consists of twelve members (eight in the county court). They are
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selected at random from electoral rolls to achieve a fair cross section of the
community. Jurors must be between the ages of 18 and 70, ordinarily resident in the

UK for five years since the age of 13. The job of the jury being to decide the

questions of fact, it is the judge’s responsibility to guide them on points of law.

Grammar points

The nominative absolute participial construction (camocmosimenbHbill
npuyacmusli 060pom)

CamMocTosITeNbHBIM MPUYACTHBI 000POT MOKHO OMPEAEIUTh MO CIIETYIOUUM
pU3HAKaM:

o HaJu4ue B npesjioxkeHuu — ing-gopmel (Participle I).

o HaJU4Me 3amsTod (CaMOCTOSATENbHBIM NPUYACTHBIM 000pOT BcCerga

obocolbsercs).

o Hanuuue cjaeBa oT Participle I cymecTBUTENbHOTO, MECTOMMEHUS WU

UX COYETaHUSI.

o OTCYTCTBHE B JaHHOM YaCTH MPEAJIOKEHUS Tlarojia B JUYHON Gopme.

Ecau camocTosITeNbHBIN MPUYACTHBIM 00OPOT CTOUT B Hayalle MPEJIOKEHHUs,
OH HMMEET BpPeMeHHOe/YCJI0BHOe WM NPUYMHHOe 3HaueHue. CaMoCTOsTEeNIbHAs
NpPUYACTHAST KOHCTPYKLMS B TMPENO3UIMH TIEPEBOJUTCA HA PYCCKHM  S3BIK
COOTBETCTBYIOIIUM TMPHUAATOUYHBIM TMPEIOKEHUEM, BBOAMMBIM COIO3aMU  K020d;
nocie mozo, Kax; NOCKOAbKY;, MAK KAaK;, 6 CULy moz2o, Ymo;, Npu YCI08UU; menepb,
K020a; Xomsl U IPyTUMHU.

1. It being extremely difficult to give a single definition to crime on the basis of

one common distinguishable feature, England has consistently rejected all efforts

toward comprehensive legislative codification of its criminal law; even now there is
no statutory definition of murder in English law.

[1oCcKONIBKY YpEe3BBIYAMHO TPYJAHO JaTh €AMHOE ONPEACICHHE NPECTYNJICHUIO

Ha OCHOBAaHHHU VHHd)HHHDOBaHHOﬁ XApPaKTCPUCTHUKH, B AHIIIMM  TIOCTOSTHHO

OTKJIOHAJINCH ITOIIBITKH I_ICJ'IOCTHOI\/'I KOI[I/I(l)I/IKaI_[I/II/I YT'OJIOBHOTO ITpaBa; OAKC B HAIIH
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JTHU B AHITIMHACKOM TMpaBe HE CYUIECTBYET 3aKPEIIEHHOTO 3aKOHOM OINpeeiIeHUs
PEeIyMBIILUIEHHOTO yOulicTBa.

2. The job of the jury being to decide the questions of fact, it is the judge’s

responsibility to guide them on points of law.

Tak kak pa60Ta INPUCAKHBIX CBOAWTCA K ITPUHATHIO DCIHCHHﬁ I10 d)aKTI/I‘-IeCKI/IM

BOIIPOCaM, 00sI3aHHOCTh CYJIbA PYKOBOJUTD MPUCSIKHBIMU TI0 BOITPOCAM TpaBa.

CaMOCTOATENbHBIM PUYACTHBI 000POT B KOHIIE NPEII0KCHHUS BBICTYIIACT B
(GYHKIIUHA COMMyTCTBYIOIIETO OOCTOATENHLCTBA M TIPH MEPEBOJIE BBOJUTCS CIIOBAMH d;
u; npuuem; npu 3mom. ITOT 000POT MOKET TAKKE BBIJICTATHCA B CAMOCTOSATEIHLHOEC
npemiokeHne.  JIOBOJIBHO  YacTO  CaMOCTOSTENbHBIA  MPUYACTHBIK  00OpOT
MIPUCOCIUHSACTCS K TJIABHOMY COCTaBY MPEIIOKEHHS MPU ToMomy npesyora with,
KOTOPBIN TIPH MEPEBOIC OITyCKAETCS.

1. Trial courts bear the main burden in the administration of justice, with

common pleas courts being the most important courts of general jurisdiction.

Cyapl mepBOl HMHCTAaHLUMU HECYT OCHOBHOE OpeMs MO OTHPABJICHUIO

npaBoCyaus, HOPpUYCM CY/IbI O6ﬂleﬁ IOPUCAMKIIMKM 1TAaTa SABJIAIOTCA HauboJjee

Ba)KHBIMM U3 CYJIOB IEPBOM MHCTAHIIMH.

2. The Supreme Court of the USA is the highest judicial body in the nation, the

Chief Justice and eight associate justices being appointed for life by the President

with the advice and consent of the Senate.

BepxoBubiii cyn CIIA — Boicmias cyneOHass MHCTAHIUS CTpaHbl, MPUYEM

IIpeacenaresib cyaa M BOCEMb YICHOB cyaa HazHadyarTcs [Ipe3naeHToM OKU3HEHHO

IO MPEACTABJICHHUIO U C COIJIaCusd Cenara.

Exercise 1.Translate the sentences paying attention to the use of the

nominative absolute participial construction.

1. No evidence having been produced, the case was closed and the accused

discharged.
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2. The sentence is fixed and pronounced by the judge, the task of the jury being
to bring in the verdict.

3. The district court being the primary link of the judiciary, most criminal and
civil cases are tried by these courts.

4. The investigator managed to solve the case, with strong evidence having
been collected.

5. The indictment having been committed to the grand jury, the accused was
brought into court and asked to plead.

6. In the USA each state is served by the separate court systems, state and
federal, both systems being organized into three basic levels of courts — trial courts,
intermediate courts of appeal and a high court, or Supreme Court.

7. The jurors having no reasonable doubt as to the guilt of the accused, the
verdict was given unanimously.

8. The level of crime in our country having increased, it is necessary to
undertake preventive measures to combat 1iero

9. Improper material having been used by attorney, the judge instructed the
jury to disregard what was said.

10. All the evidence being in, both attorneys made their closing arguments to
the jury.

11. The case having been defined as a felony, magistrates committed it to the
Crown court for trial with a jury.

12. The accused having been sentenced to long-term imprisonment, his lawyer
appealed against the severity of the sentence to the higher court.

13. The case of burglary having been considered in outline, magistrates
committed it to the Crown court for trial.

14. The verdict of guilty having been brought in, the judge imposed the
sentence on the convict.

Essential vocabulary
1. to prosecute — mpecienoBaTh MO 3aKOHY (B CyAeOHOM TOpPSIKe),

npecICA0BaTb B YTOJIOBHOM IOPAAKE, IPEABABIIATD 06BI/IH€HI/IC;
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prosecution— oOBHUHEHHE (KaK CTOPOHA B IIpoIIecce);

prosecutor — oOBUHUTENB, MPokypop (B PD, CIIIA), nuio Bo3Oyx)aroiiee u
OCYIIECTBIISIOIIEE YTOJIOBHOE MIPECIETOBAHNUE;

public prosecutor — rocy1apCTBEHHBIM OOBUHUTEb;

to prosecute an inquiry — MPOBOJUTH PACCIIEIOBaHHE;

2. a suspect — moA03pEeBaEMBbIii;

to suspect — mogo3peBaTh,

to suspect sb of doing sth — mogo3peBaTh KOro-1100 B COBEPIICHUN YEeT0-TH00;

3. convicted — oCy>KICHHBIN; 3aKIFOUECHHBIN; JIUIIO, MPU3HAHHOE BUHOBHBIM;

a convict — OCY>KJICHHBIN; TPU3HAHHBI BUHOBHBIM;

to convict — mpu3HaTh MOACYAMMOIO BHHOBHBIM; BBIHECTH OOBHUHHMTEIBHBIN
BEPJUKT; OCYXKaTh,

conviction — (akT MpU3HAHUs BUHBI; OCYKIECHUE; TPU3HAHNE BUHOBHBIM,;

4. a tort— IeTMKT, rpaskJaHCKOE MPaBOHAPYIICHUE;

5. statutory crimes — NpeCTYIJICHUsI IO CTAaTYTHOMY TIpaBy;

6. common-law crimes — mpecTyIUIeHUs M0 0011IeMy NPaBy;

7. felony — denonus (kamezopus msdcKux npecmynieHuil, no cmenexu
ONACHOCMU HAXOOAWASC MeIAHCOY 20CYOAPCMBEHHOU USMEHOU U MUCOUMUHOPOM);

8. misdemeanor — MHUCOAUMUHOD (Kamezopusi HauMmeHee  ONACHBIX
npecmynienull, SPaHUYAUUX ¢ AOMUHUCMPAMUBHBIMU NPABOHAPYUEHUAMU),

9. summary offences — npecTymieHus1, npecieayeMble B MOPAIKE CYMMapHOTO
(T.e. ympomeHHOro, 0e3 y4acTHsl TPUCSKHBIX) TIPOU3BOJICTBA; CyMMAapHBIC
NPECTYIUICHHUS; HAUMEHEE TSHKKHUE (He3HAUUTETbHBIC) TIPECTYTICHUS;

10. indictable offences — nmpectynnenus, npecienyemMbie IO OOBUHUTEIEHOMY
aKTy, TSOKKHE VYTOJOBHBIE TMPECTYIUICHHS, pacCMaTpUBaeMble C Yy4acTHEM
MIPUCSIKHBIX;

indictable — mognexamuii cyaeOHOMY Mpecie0BaHUIO;

to indict — npenbaBIATE 00BUHEHHE ((hOopMaTbHOE, B TUCBMEHHOU hopme);

indictment — OOBHMHHUTENLHOE 3aKIIOYCHHE;
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11. either-way offences (syn. hybrid, alternative, triable either-way) —
PECTYTUICHUS JIBOMHOMN MOJICY THOCTH (rubpuaHbIe, aJIbTepHATHBHBIC
PECTYIJIEHUS);

12. actus reus (zam.) — BAHOBHOE JICHCTBUE;

13. mens rea (zam.) — BUHOBHas BOJIf;

14. chain of causation — npu4urHHas CBA3b, LIETIb TPUUNHHOCTH;

15. strict liability — oObeKTHUBHAsT OTBETCTBEHHOCTD (HE3a8UCUMO OM HATUYUS
BUHDL);

16. double jeopardy — puck JBakabl TOHECTH YTOJIOBHYIO OTBETCTBEHHOCTh 3a
OJTHO U TO K€ TIPECTYIUICHUE;

17. to suspend the sentence — BBIHECTH IMPUTOBOP C OTCPOUYKOM HCIIOTHEHHUS,
BBIHECTH yCIIOBHBIN MTPUTOBOP;

18. parole — yc10BHO-IOCPOYHOE OCBOOOKICHHE;

19. probation — mpoOanus (pa3HOBHAHOCTh HakKa3aHUs O€3 3aKIIOYEHUS B
TIOPBMY);

20. burden of proof — Opems 10Ka3bIBAHUSA;

21. beyond reasonable doubt — npu oTcyTCTBHM 000CHOBAaHHBIX COMHEHU;

22. balance of probabilities — cooTHOmEeHHE BepoATHOCTEH; preponderance of
evidence (amep.) — TmTepeBeC AOKa3aTeIbCTB (Kpumeputi JOKA3aHHOCTH 1O
2PAANCOAHCKUM OeNlam);

23. trial- cyneOGHOE MPOM3BOJCTBO, CyAEOHBIN MpoIlecC, CIyIIaHHWE Jeia IO
CYILIECTBY;

to bring to trial — npexats cyay, IpenpoBOUTH B CY/I;

to face trial — mpencrate epes cyaom;

to conduct trial — BecTu cyneOHbIN mporiece;

a pre-trial stage — sTam gocye6HOTO pa3oupaTenbCTRA.

Exercise 2. Fill in the blanks with proper words and word combinations.

Consult essential vocabulary if necessary.
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balance of probabilities, strict liability offences; probation, misdemeanors;
felonies; a fine; actus reus; reasonable doubt; summary offences, the burden of
proof; common-law crimes, treason, double jeopardy, mens rea; statutory offences,
either-way offences, criminal law

1. In criminal cases is upon the prosecution.

2. In a criminal case there must not be any as to the guilt of

the accused, the verdict must be unanimous.
3. The claimant in a civil action is required to prove his case on

a , 1.€. to show that his case is more probable than not.

4. In criminal matters common pleas courts have exclusive jurisdiction

over

5. are always dealt with by magistrates without a jury.

6. An important aspect of is that in most crimes the

prosecution has to prove two elements: the first, , refers to the

criminal act itself; the second, , refers to the intent to commit a

crime.
7. The most common types of punishment in Great Britain are fines, prison

and

8. In Anglo-American law the most difficult problems of

involve the question of whether the second prosecution is for the

“same” or a “different” offence.
9. All advanced legal systems condemn as criminal the sorts of conduct

described in Anglo-American law as , murder, aggravated assault,

theft, robbery, burglary, arson, and rape.

10. There are many crimes known as , which, as the name

implies, can be tried either by magistrates or at the Crown court.

11. are sometimes called “public welfare offences”

involving laws concerning public health and safety.

12. Crimes described in statutes are called , and those

described in case law are known as
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13. Common law divided crimes into felonies (the graver crimes punishable

with death) and (the lesser crimes punishable with fines or

imprisonment).

14. The usual penalty for crimes of strict liability is

Exercise 3. Substitute the highlighted definitions with word combinations

from above.

o summary offences (a)

o protection against double jeopardy (b)
o burglary (c)

o criminal law (d)

o actus reus (e)

o criminal prosecution (f)
. a jury (g)

o felony (h)

o parole (1)

o mens rea (j)

o criminal behavior (k)

o indictment (1)

o an appeal (m)

o the burden of proof (n)

1. The body of law that defines criminal offences, regulates the apprehension,
charging, and trial of defendants.

2. Some restriction against prosecuting a person more than once for the same
offence.

3. The duty of the prosecution to prove guilt of the accused person beyond

reasonable doubt.
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4. The supervised release of prisoners before the completion of their sentence
in prison.

5. A petition for review of a case that has been decided by a court of law.

6. Less serious offences heard by magistrates without a jury.

7. Entering a building, inhabited vehicle or vessel to steal, inflict bodily harm
or do unlawful damage.

8. A crime of a graver or more serious nature than those designated as
misdemeanors.

9. A wrongful deed which renders the actor criminally liable if combined with
mens rea.

10. An accusation in writing found and presented by a grand jury (in the USA),
legally convoked and sworn, to the court in which it is impaneled, charging that a
person therein named has done some act, or been guilty of some omission, which by
law is a punishable public offence.

11. A guilty mind or a criminal intent as an element of criminal responsibility.

12. A certain number of men and women selected according to law, and sworn
to inquire of certain matters of fact, and declare the truth upon evidence to be laid
before them.

13. Conduct which causes any social harm which is defined and made
punishable by law.

14. An action of proceeding instituted in a proper court on behalf of the public,

for the purpose of securing the conviction and punishment of one accused of a crime.

Exercise 4. Arrange a round-table discussion on criminal law in the USA

and UK. Compare it to the one that exists in the Russian Federation.

Exercise 5. Read, translate and render the text.
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Criminal procedure

The law of criminal procedure regulates how the suspected offenders are
apprehended, charged with the crime and tried in the court of law; it also regulates
how the convicted person is to be punished and how he can appeal against the
conviction or severity of the sentence. Crime investigation is generally the
responsibility of the police, although special law enforcement agencies may also be
concerned with detection of particular types of crimes. In the investigation of serious
crimes, law enforcement agencies are helped by forensic science with its array of
techniques, such as identification by fingerprints, analysis of bloodstains, fibers, hair
samples, etc.

It is essential that the police gather sufficient legally admissible evidence to
indict the person before the court, that is, convince the court that the suspect is guilty.
In order to secure the necessary evidence, the police employ a variety of powers and
procedures. One important procedure is a search of the suspect or of his premises or
vehicles. A person suspected of committing an offence may be stopped and searched,
provided the police officer identifies himself and states the reasons for the search. A
search of private premises usually requires a search warrant issued by a magistrate or
judge. The police may enter premises without a warrant, where they have reasonable
cause to believe that a serious offence is being committed, or to save life or property.

The defence lawyer has a double function in the investigation phase of the
criminal process: to assist the suspect in gathering exonerating evidence and to
protect him from violations of his rights. All suspects now have the right to have a
solicitor present at their interview.

Prosecution

If the police institute criminal proceedings against a suspect, it is for the Crown
Prosecution Service (CPS) to decide whether the case should proceed. The prosecutor
has power to determine with what crime the defendant is to be charged. Normally the
prosecutor charges the most serious offence that can be sustained by the evidence.
However, since the cooperation of the defendant, especially in offering a plea of

guilty, shortens and simplifies the trial, prosecutors reduce charges on condition that

29



the defendant does not contest the accusation in court — the practice known as “plea
bargaining”.
Trial

All criminal cases start in the magistrates’ courts. The minor cases stay there,
with the magistrates deciding on guilt or innocence and then sentencing the criminal.
Serious cases are referred by the magistrates to the Crown court — this is called
“committal”. In committals, all the magistrates do is hear the outline evidence and
decide whether there is a case to answer. Crown court judges have power to sentence
more heavily than magistrates.

On committal the accused is either released (bailed”) by the magistrates, or — if
the police think there is a danger he or she might disappear or threaten prosecution
witnesses — held in prison until the trial.

Whether the case is committed to the Crown court depends on the seriousness
of the crime. The most minor crimes, such as most motoring offences, are known as
summary offences, and they are always dealt with by magistrates. The most serious
crimes such as murder and armed robbery are called indictable offences, and are
always committed to the Crown court. In a case to be tried on indictment, a judge
may hold a preliminary hearing, where pleas of guilty or not guilty are taken. Only if
the defendant contests the accusation by pleading not guilty a trial is held. Otherwise
the judge will proceed to sentence.

There are many crimes known as “either way” offences, which, as the name
implies, may be tried by magistrates or in the Crown court. Sometimes the decision is
up to the accused himself, but he should listen carefully to the advice of his lawyer:
he may decide that he stands a better chance of being acquitted by a sympathetic jury
than by a panel of stern magistrates, but he runs the risk of a higher sentence from a
Crown court judge if the jury do find him guilty.

An English trial follows the adversarial procedure where presentation of
evidence is left to the parties, and strict rules of evidence govern how matters may be

proved.
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Sentencing

The most common sentences are fines, imprisonment and probation. Probation
is used with more minor offences. A person on probation must report to a local police
station at regular intervals, which restricts his or her movement. Magistrates and
judges may also pass suspended sentences, in which case the person will not serve the
sentence unless he or she commits another crime, when it will be implemented
without more ado. A sentence of community service means that the convicted person
has to spend several hours a week doing useful work in his locality.

Almost all criminal offences are created by statute. Statutes also prescribe what
the maximum penalty for the offence should be, but the judge may reduce it to the
length he thinks appropriate.

Appealing

People who have been convicted can appeal if their lawyer can either show that
the trial was wrongly conducted or produce new evidence. Appeal can also be made
against the severity of the sentence. Appeals from a magistrates' court are referred to
the Crown court and then up through the courts system to the Supreme Court (before
October 2009 the Judicial Chamber of the House of Lords was considered to be the
highest court in the land). From there appeals are referred to the European Court of

Justice.

Exercise 6. Make a précis of the part headlined “Trial”.
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UNIT 3
Civil law
Family Law — an area of law covering family-related issues

Civil law is a body of rules that defines and protects the private rights of
citizens, offers legal remedies that may be sought in a dispute, and covers areas of
law such as contracts, torts, property and family law. Civil law is derived from the
laws of ancient Rome which used doctrines to develop a code that determined how
legal issues would be decided. Civil law is used in most nations in Europe and Latin
America, as well as in some countries in Asia and Africa.

Family law is the body of law regulating family relationships, including
marriage and divorce, the treatment of children, and related economic matters and is a
very popular area of law for contemporary lawyers.

In the past, family law was closely connected with the law of property and
succession and, judging from the records available, it must have originated
principally in the economic and property questions created by the transfer of a female
from her father's family to the power and guardianship of her husband. Even with
regard to the relationship between parent and child, legal concepts such as
guardianship, custody, and legitimacy were associated with family power structures
and family economic interests. Family law also traditionally has to do with matters of
personal status—for example, the question of whether a person is to be considered
married or single, legitimate or illegitimate—though the incidents and importance of
these distinctions often derive from the law of property.

Family law shares an interest in certain social issues with other areas of law,
including criminal law. For example, one issue that has received considerable
attention since the late 20th century is the very difficult problem of violence within
the family, which may take the form of physical violence by one adult member on
another or by an adult on a child or some other violent or abusive conduct within a
family circle. In serious cases the court may order cohabitation to be terminated or an
abused child to be removed from the family unit into some form of public or foster

custody.
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Now let’s consider some common legal problems associated with the family.
Family groups

A family group has a certain internal structure as well as relationships between
itself and third parties. Family groups in some societies have tended to be complex,
as, for example, the Roman paterfamilial group, the Chinese upper-class family, the
Indian joint family, the samurai family in Japan, and many customary family
structures in Africa. The family may be a part of a larger group such as the tribe or
clan.

Legal consequences of marriage

Two persons might produce the economic incidents of marriage by executing
appropriate contracts or settlements. In some legal systems, a contract in conventional
form is the core of the constitution of marriage. The contract may be complex, with a
variety of clauses, as in Islamic law (Shariah). In most countries today, however, the
legal documentation of a marriage is mainly a registration of the event. Basically,
then, marriage in the legal sense 1s the implied creation of certain rights or obligations
such as maintenance, marital property and succession rights, and the custody of
minor children.

In modern systems, the parties to a marriage can usually create the economic
incidents of the marriage by a separate agreement. In some early legal systems and in
present systems in which customary family law pertains, there is little choice as to the
economic incidents of marriage because these are fixed by custom. In legal systems
that allow substantial scope for personal independence, the spouses can take up a
position of their own as to the economic basis of their family group by means of a
marriage contract or a will.

One feature that distinguishes marriage from a simple contract is that, in many
countries, the parties cannot release themselves by mutual agreement. But some
legislation in North America and Western Europe permits the parties to do this; the
grounds of divorce have been so widened that the marriage can be terminated, for

example, after a period of separation.
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Children
It is almost universally the rule that natural or adopting parents (parent) have a
primary duty to maintain their minor children. In the great majority of cases, the care
and upbringing of a child belongs to its biological parents automatically, without
regard to their qualification or suitability. No doubt this arrangement was due
originally to its convenience and lack of alternatives, though examples may be found
of groups rearing their children in common (usually in tribal societies). The parental

system also has been justified on religious grounds.

Legitimacy

By the common law of England, an “illegitimate™ child was a filius nullius
(without relatives). There may have been two main reasons for this former,
discriminatory attitude. First, certain unions between the sexes were designated as
lawful marriages, and a man of importance, agreeing to his daughter's marriage,
would like her to get the status of legal wife. Second, paternity, in the legal sense,
was easier to establish in the case of a lawful marriage than in its absence. The
common law of England, for example, presumes in favor of legitimacy when the
child is born in lawful wedlock, even if the biological facts may be otherwise. Civil
law systems - those derived from Roman law—have been less absolute than the
common law; they provide ways of legitimating a child, such as through subsequent
marriage of the parents or through an act of recognition by the father. Modern statute
law has brought the positions in different systems closer together and removed some
of the worst features of the doctrine of legitimacy. Legitimacy is a concept of
diminishing importance in modern law, and even countries that still retain it have
usually modified it. They have done so by basing support obligations on parentage
rather than on a legally valid marriage and by giving rights of intestate succession to
children born out of wedlock. By the legal devices of legitimation and adoption and
by other means, the difference between the legal status of a legitimate and that of an

illegitimate child has been narrowed.
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Adoption

The ordinary legal principle is that the consent of a natural parent (or guardian)
is required for an adoption order by a court. This consent may be dispensed with if
the natural parent or guardian cannot be found or has proved to be uninterested or
cruel.

Adoption in the older legal systems (as in Roman law) was treated mainly in
terms of the law of inheritance and succession. It provided a way of introducing an
outsider into a family group and so bringing him within the scope of the succession
rules. In modern systems, succession rights and other obligations and rights in cases
of adoption are usually treated by analogy with those of unadopted children, and in
some systems there is an explicit equation with such children.

Notes:

1. There may have been two main reasons for... Bo3moxxHo, Obutn aBe
OCHOBHBIC TPUIHHBL. . .

2. ...and a man of importance... would like ser to get the status of legal wife.

...H TIOYTCHHBIN YEJIOBEK ... XO0TCII, YTOOBI OHA ImoJyryduJia CTaTtycC 3aKOHHOM >KCHBI.

Essential vocabulary
1. abuse (to abuse) — 3moynoTpebnenue; ockopOieHre; TypHOe o0palieHne

(3710ymOTPEOIATE; OCKOPOIATH; TypHO 00paIiaThCs)

o abusive conduct — ockopOUTeNbHOE, TyPHOE MMOBEICHUE

2. to terminate cohabitation — mnpekpaTUTh COBMECTHOE IPOKUBAHUE,
COXKHUTEILCTBO

3. foster custody — oneka nmpueMHBIX poAuTEICH

4 upbringing of a child — Bocnutanue pebeHka

5. torear a child — pacTuTh 1 BoCIUTHIBAaTh peOCHKA

6 a child born in (out of) lawful wedlock — 3akoHHOpOXIEHHBII

(BHEOpauHbIil) peOeHOK
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7. right of intestate succession — mpaBO HacieJAOBaHUS TMPU OTCYTCTBUHU

3aBeIaHus
8.  to dispense with — mpenebOperarh, 06xoAUTHCS O€3
Grammar points
The Infinitive
1. Forms of the Infinitive
Indefinite Infinitive Ynotpebnsercs TUISL Traditionally,
to do (active) 0003HaYCHUS nevictBus, | according to English law,
to be done (passive) OJTHOBPEMEHHOT'O wiu | a husband had to support

OyayIiero mo OTHOIICHUIO
K JICUCTBHUIO,

0003HAaYEHHOMY TJIarojoM

his wife.
Ilo TPaJULINH, B

COOTBETCTBUU C aAHIJINI-

rjiiarojJioM — CKa3yCMbIM.

— CKa3yeMbIM CKHM  TMpaBoOM, MYXK
JOJKEH OBLT CONIep)KaTh

CBOIO JKCHY.
Continuous Infinitive Ynotpebnsiercs TUTST The judge supposes
to be doing 0003HaueHUs neiictBug, | the victim of domestic
OJIHOBPEMEHHOTO c | violence to be giving

false evidence.
Cynps mnpenmnosnaraer,
YTO JKEpTBa JIOMAIIHETO

HacuJIusg AacT JIOXKHBIC

(passive)

Perfect Continuous

IJIarojly — CKa3yemMoMmy.

MIOKA3aHHUS.
Perfect Infinitive Ynotpebnsiercs TUTST He was happy to have
to have done (active) | o603HaueHUS nevictus, | adopted the child.
to have been done MPEAIECTBYIOMIETO OH OBLT CYACTIUB, YTO

YCHIHOBUJI peOeHKa.
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Infinitive

to have been doing

2. ... might have been violated ... Bo3M0HO, ObLITH HAPYILIEHBI

Coueranne moaansHoro riaroia ¢ Perfect Infinitive mepeBoauTcst Ha pycckuit
SI3BIK MOJAJBbHBIMH CIIOBAMHU: BO3MOXHO, HE HCKIIOUEHO (may, might); BeposTHO,
O04YeBUIHO (must).

The trial must have been adjourned.

BepositHo, cyneOHOe 3acenanue ObLIO OTIOKEHO.

3. Complex Object

NubuHUTHBHAS KOHCTPYKIMSA, COCTOSINAss M3 CYIIECTBUTEIBHOTO B OOIIEM
najie’ke WM MECTOMMEHHS B 00BEKTHOM Majiexe + NHOUHUTHUB.

Ynotpebinsiercs mocie nepexoaHbIX II1arojoB OMpeIeIeHHON CeMaHTHKH.

K HuM oTHOCSTCS:

a) TIaroJbl, BeIpakaromme xxenanue: wish, want, would like etc.

She wants him to adopt her child. Ona xoueT, 4TOOBI OH YCHIHOBUII €€ peOeHKa.

0) riarosiel U3MYECKOro BOCHpUATHA: see, watch, notice, hear (uHGUHUTHB
ynotpebmsiercs 6e3 “to”).

I saw the attorney advise a spouse about his (her) rights and obligations. 1
CNBIIIAN, YTO aJBOKAaT KOHCYJIBTUPOBAJ OJHOTO M3 CYINPYroB O €ro IpaBax H
0053aHHOCTSIX.

B) TJIAroJjibl, BBIpAXKAIOIINE MPOCKOY, paspelnieHue, mol0yKIeHne K IeHCTBUIO:
ask, allow, tell, order, make, let, have. Ilocme let, have, make wuHpuUHUTHUB
ynotpeossercs 6e3 “to”.

The court ordered the marriage to be annulled. Cyn nocranoBwi, 4yTto Opak
CJIeyeT CUYNTATh AHHYJIUPOBAHHBIM.

T') TJ1aroJibl, BEIpaKarolye Mpeanoioxkenue: expect, believe, suppose etc.

The defence counsel didn’t expect the woman to have testified against her

husband. AxBokart He OXKuall, 4TO JKEHIIMHA Jjaja MOKa3aHus MPOTUB CBOETO MYyXa.
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Exercise 1. Translate the sentences paying attention to the forms of the

Infinitive and Complex Object.

1. The court presumes a marriage to be voidable if it has been induced by
misrepresentation or fraud.

2. The law considers a void marriage to have never existed legally because it
was invalid from the beginning.

3. The question of who owns what usually arises only if the couple is splitting
up and trying to divide their property, or if one person is writing a will and wants his
property to be left to a person other than the spouse.

4. Some states will also require a parent to continue supporting a child over
eighteen if the child would otherwise have to go on welfare and become a “public
charge”.

5. Although children usually may also be disinherited, most states suppose
children who are born after the making of a will but before the death of the testator to
inherit as though there were no will, unless the testator appears to intend otherwise.

6. The abuser wished the victim to be denied access to the money and goods
necessary to support basic needs.

7. The Violence Against Women Act (VAWA) allows undocumented
immigrants who are the victims of domestic violence to apply for special visas
designed to provide them with legal status in exchange for their cooperation in
prosecuting their abusers.

8. Bigamy prosecutions are relatively rare these days because the police do not
prosecute if the sole purpose was to allow the couple to live respectably as man and
wife.

9. At the time of the divorce a judge must order the property to be distributed
so that the distribution should be fair and equitable.

10. Some states require it for the prenuptial agreement to be enforceable.

11. The policeman noticed a juvenile (be) hiding drugs.
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Exercise 2. Find the sentences with the Infinitive Perfect and Complex

Object in the text and translate them into Russian.

Exercise 3. Read and render the text.

Domestic Violence/Domestic Abuse
(The USA)

Domestic abuse is a type of violent crime that deals with abuse within the
family structure. Almost 95 percent of domestic violence victims are women,
although individuals of either gender can be perpetrators of domestic violence. In
many states, domestic abuse is categorized as a distinct crime. Accordingly, if a
husband strikes his wife or otherwise causes her harm, he could be charged with both
domestic abuse and assault and battery.

Forms of Violence

Although domestic abuse is often perceived as resulting in physical harm, such
as a man punching or hitting a woman, it has many other insidious forms. Domestic
abuse may be psychological or emotional, arising out of continued threats, constant
criticism, humiliation, or repeated efforts to undermine another individual’s sense of
self-worth. It may also arise in the context of imposed isolation, when a family
member is forcefully isolated from others and made psychologically dependent on his
or her abuser.

Another common form of domestic abuse is economic abuse. This form of
abuse is particularly common in relationships where one family member may not
have the authorization to work legally in the United States. The abuser thus places the
victim in a position where he or she is entirely financially dependent on the abuser
and subject to the abuser’s complete control. If the victim upsets or disobeys the
abuser, he or she may be denied access to the money or goods necessary to support

basic needs.
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Finally, domestic abuse may also take the form of sexual abuse, including

control over reproductive strategies and forced sexual contact, such as rape.

Violence Against Women Act

In addition to state laws addressing domestic abuse, in 1994, the federal
government passed the Violence Against Women Act (VAWA), which makes it a
crime for an intimate partner, parent, or guardian to use or attempt to use physical
force against a victim, or to threaten the use of physical force. The VAWA provides
for the implementation of domestic violence units throughout the country and
provides training to law enforcement on how to address incidents of domestic
violence. It also sets forth a framework for victims to seek domestic restraining
orders against their abusers and requires the recognition and enforcement of these
orders in all states.

The VAWA also addresses the unique vulnerabilities of immigrant victims
who may face threats or intimidation by their abusers based on their lack of legal
status in the United States. Under VAWA, these women may apply for special visas
specifically designed to provide undocumented immigrants who are the victims of
domestic violence with legal status in exchange for their cooperation in prosecuting

their abusers.

Exercise 4. Make a precis of the text “Domestic Violence/Domestic Abuse”
Discussion

Exercise 5. Arrange a round-table discussion on the problem of domestic

violence in the USA. Speak on the measures to curb domestic violence in the

Russian Federation.
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UNIT 4
Contract law
Principles of contract law

The basic principles of contract law in the USA, the UK and in those countries
formerly under British colonial influence derive from English common law.
Naturally, contract law has evolved to deal with specific national issues in each of the
countries in which the common law system is used.

Contract law is the body of rules governing the formation, performance, and
enforcement of contracts. Its major purpose is to protect the reasonable expectations
of individuals, businesses, and governments, that contract will be binding on and
enforceable by the parties. When a contract is formed? How to determine obligations
assumed by the parties to a contract? What are the consequences of the breach of
these contractual obligations? What remedies are available to an injured party? When
a party in breach can be exempted from his/her liability? The law of contract is called
upon to answer all these questions.

Types of contracts

The content of contracts vary enormously: there are contracts for sale of goods,
contracts for sale of land and real estate, credit sale contracts, hire-purchase contracts,
agency contracts, employment contracts, mortgages and leasehold agreements,
marriage contracts, contracts of insurance, service contracts, etc. Contracts may be
unilateral, bilateral or multilateral; some contracts require compliance with certain
formalities (e.g. writing), others may be concluded by word of mouth (oral contracts);

there are executed (completed) contracts and executory (still to be executed or

completed) contracts, express (actually made) contracts and implied contracts. In
actual fact, contracts come in different shape and size, and each of them shall require
a separate definition. This prompted some English lawyers to argue that there is no
such thing as a typical contract at all and it is, perhaps, more correct to speak of the
law of contracts rather than of the law of contract.

Nevertheless there is the most common definition of a contract singled out by

contemporary jurists. Thus a contract is frequently defined as a legally enforceable,
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binding in law agreement, express or implied, which is made between two or more
parties and which creates an obligation to do or not to do a particular thing.
Essentials of a contract

The parties must have a legal intention to be legally bound before making a
contract. They must agree to enter into a contract on certain terms; they must know
what they are agreeing to, and these agreements should be respected, upheld, and
enforced in courts.

An agreement is formed when one party (the offeror) makes an offer and the
other party (the offeree) accepts that offer. In every valid contract there must be an
exchange of consideration. A valuable consideration is something a person has given,
or done, or agreed not to do when making a contract. For example, when you buy an
item at a store, your consideration is the money you pay, and the seller’s
consideration is the item you buy.

In common law, a contract need not be in any particular form. A contract made
in spoken words (known as an oral contract) is just as enforceable as a written
contract. The only advantage of a written contract over an oral contract is that there is
clear evidence of its terms in permanent form. However, certain kinds of contracts
must be in writing to be enforceable in court of law. These include contracts for sale

of land and real estate, contracts of insurance and hire-purchase.

Remedies for breach of contract

Contracts give both parties rights and obligations. Rights are something
positive which a party wants to get from a contract (e.g. the right to payment of
money). Obligations are something which a party has to do or give up to get those
rights (e.g. obligation to do work).

In a valid contract each person is legally bound to do what is promised. If one
party to a contract does not carry out the promise, the other party can bring the
breaching party into court and be entitled to damages.

The court will decide if a contract has been made. The judge will also consider

if the contract has all the essential elements: an offer, an acceptance, a valuable
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consideration and intention to create legal relations. It is very important for a judge to
consider the capacity of contractors, which is whether they are legally competent to
make a contract.

When one party refuses to perform or fails to perform the obligations under the
contract, it is called a breach of contract. The party in breach must compensate the
other party. Accordingly, the injured party may seek any of several remedies for the
breach in court. A remedy is the means to enforce a right or to compensate for injury,

the most common remedy being damages — monetary compensation. In addition to

financial loss a claimant sometimes tries to claim damages for mental distress caused
by the breach of contract. A court will award damages only for the loss closely
connected with the defendant’s breach. Sometimes a claimant asks the court to force
the other contractor to carry out the contract. In English law it is called “specific
performance” and is considered to be an equitable remedy.
Assignment of rights and delegation of duties

A party may want to transfer its rights under a contract to another party.
Contracts made for the benefit of a third party (third-party beneficiary contracts) are
to be enforceable by the third party. An original party to a contract may also

subsequently transfer his rights/duties under the contract to a third party by way of an
assignment of rights or delegation of duties. This third party is called the assignee in

an assignment of rights and the delegate in a delegation of duties.

Grammar points
I. shall- skBuBaneHT MOoAILHOMY TJ1aroJry“must”.
1. In actual fact, contracts come in different shape and size, and each of them
shall require a separate definition.
B nmeiicTBUTENBHOCTH, IOTOBOPHI OYEHBH Pa3HOOOpa3HbI 1O (OPMaAIBHBIM
MPU3HAKaM, M KaXKIbIH U3 HUX TPeOyeT OTACIBHOTO ONPEICIICHUSI.
2. This agreement shall be governed by the laws of the Russian Federation.

K nacrosmemy norosopy npuMeHnsiercs npaso Poccurickon ®@enepanumu.
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3. The Surety shall be liable to the Bank for the performance by the Debtor of
all its obligations owing thereby to the Bank under the Agreement on Opening Letter
of Credit.

[Topyuutens 00s13yeTcss oTBeuaTh nepen bankom 3a ucnonnenue JomxHIKOM
BCEX ero 00s13arenbeTB nepen bankom, mpuHSThIX Ha ceds Jlomkankom 1o JloroBopy
00 OTKPBITHH aKKPEAUTHUBA.

4. The Debtor shall receive a copy of this Agreement.

JIOJDKHUK MOJTydaeT Konuio HacTosiiero Jlorosopa.

5. This Agreement shall not impose any restriction on sales by the Company
to purchasers outside the Territory.

Hacrosimuii 1oroBop He HaJjlaraeT HUKAaKUX OTPAHMYEHHUM HA PEearn3alHio

npoaykuuu Kommanuent nokymnarensiM, 6a3upyromumcs 3a rnpeaeaaMmu Tepputopuu.

Exercise 1. Complete the following sentences by translating the words and

word combinations in brackets. Pay attention to the use of “shall”.

1. The present Agreement (6cmynaem 6 cuny) from the date the “Parties” duly
signed the Agreement and (deticmsyem) till complete fulfillment of all duties under
this Agreement.

2. Payment (npouzeooumcs) in US Dollars by bank transfer to Executor’s bank
account.

3. “Term” (o3nauaem) the period of time as defined in Section 4.1 of this
Agreement.

4. Either Party (umeem npaso) to terminate this Agreement by notice in writing
to the other Party upon happening of any of the following events.

5. Members of the International Court of Justice (usbuparomcs) by the General
Assembly and by the Security Council from a list of persons nominated by national
groups in the Permanent Court of Arbitration.

6. The Secretary-General of the United Nations (nepedaem) all such reports

received to the States Parties.
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IL. to be to... — SKBUBaJIEHT MOJAILHOMY IJIArOJy“must”.

1. There are executed (completed) contracts and executory (still to be executed
or completed) contracts. CylllecTBYIOT [OTOBOPbl C HCIOJIHEHHEM B MOMEHT
3aKJIIOYEHUS U JIOTOBOPBI C MCIOJIHEHHEM B OynaymnieM (KOTOpbie JOJIKHBI OBITh
HCMOJTHEHbI W 3aBePIIeHbI C TCYCHUEM BPEMEHH ).

2. Contracts made for the benefit of a third party (third-party beneficiary
contracts) are to be enforceable by the third party. JloroBopsi, 3akiatoueHHbIC B
MOJIB3y TPETHETO JIUIA, AOJKHbI NMPUHYAUTEJIbHO OCYHIECTBIASTHCHA B HCKOBOM
NMopsiKe OT UMEHU OeHeduInapa.

3. All documents and annual reports are to be signed by the Surety’s
authorized signatories and to be delivered to the Bank immediately upon their
execution and/or approval, but in any event within 180 days from the end of each
financial year.

Bce MOKyMEHTHI M TOAOBBIE OTUETHI AOJKHBI OBITH MOJAMUCAHBI JUIAMH,
YIOJIHOMOYEHHBIMU TOJIIUCHIBATh JOKYMEHTHl llopyuurtens, v He3amMeIJIUTETbHO
TIOCJIC COCTABIICHUS W/WJIM YTBEPKACHUS MpeacTaBjieHbl banky, B moboM ciydae He
no3nuee 180 mHe# mo okoHYaHUU (PUHAHCOBOTO TOJIa.

4. When the functioning of the System is normalized Executor is to render the
services in full in compliance with Addendum 1 hereto.

[Tocne BoccTtaHoBiieHUsI HopMaiabHOM paboThl Cucremsl HMcenojHuTte b
o0s13aH oka3arh ycayru coryiacHo IIpunoxenuto 1 k Hacrosimemy [loroBopy B

[MOJIHOM O0OBEME.

Exercise 2. Complete the following sentences by translating the words and

word combinations in brackets. Use “to be to ...” if necessary.
1. In the event of the Agreement termination prior to its expiration, Executor

(06s3yemca sviniamums) the cost of under delivered impressions for each Electronic

Media Campaign.

45



2. The Buyer (donorcen obecneuums) timely acquisition of the import license
for the goods under Contract.

3. The Sellers (0orrcnbl noryuums) an export license at their own expense.

4. All expenses and duties, namely: customs duties, taxes and also fees relating
to the conclusion and execution of the present contract collected on the territory of
Russia, (donorcnvr 6vimes onnauenvt npooasyom) and those outside the above
mentioned territory (OJKHBI OBITH OTIJIAYEHBI TTOKYIIATEIEM).

5. A list with the detailed description of the detected defects (doorcen 6v1ms)
enclosed with the notification.

III. The Nominative Absolute Participial Construction -
CaMOCTOSITeIbHBINA NPUYACTHBIN 000poT (cM. Unit 2)

1. A remedy is the means to enforce a right or to compensate for injury, the
most common remedy being damages — monetary compensation.

CpenctBo cyneOHON 3alUThl 00ECIIEYNBAET COOJIIO/ICHUE MPAB MOTEPIEBIIEH
CTOPOHBI WJIM KOMIICHCAIIMIO 3a MPUYMHEHHBIM yIiepd, mnpuyeM HaudoJiee
PACIPOCTPAHEHHBIM CPEACTBOM CYAeOHOH 3alUTHI SABJISETCS MaTepHaJIbHOE
BO3MeIllleHUEe Bpeaa.

2. Payments for goods sold hereunder shall be effected based on the
irrevocable letter-on-credit to be opened by the Buyer in the Seller’s favor for the full
cost of each goods consignment, L/C period being 15 (fifteen) days.

[lnate>xxu 3a TOBaphl, peajlM30BaHHBIE [0 HACTOSIIEMY KOHTPAKTY,
NPOU3BOJATCS HAa OCHOBE OE30T3BIBHOTO aKKPEAWTHBA, KOTOPBIA OTKPHIBACT
[Toxymarens B monb3y [IponaBiia Ha MOJHYHO CTOMMOCTh KaKIIOW MapTHU TOBapa,
IPY 3TOM CPOK /IeifiCTBUSI AKKPEAUTHBA COCTaBJIsIeT 15 (mATHAALATE) AHEI.

3. There being a severe storm at sea, the steamer could not leave the port.

IHockobKy Ha Mope ObLI CHJIBHBINH IITOPM, NapOXOJ HE CMOI BBIUTH W3
nopTa.

4. With agricultural surpluses in the USA rapidly increasing and exports

declining, the agricultural situation in that country is becoming extremely tense.

46



Tak Kak M3JIMIIKH CeJbCKOX03MCTBEHHbIX MPOoAYKTOB B CIIA 6bIcTpO
YBEJIMYHBAIOTCHA, a4 IKCIOPT MAJaeT, MOJIOKEHUE CEIbCKOrO XO034WCTBa B ATOU

CTpaHC CTAHOBUTCA qp63BBIqaﬁHO HaIps’KCHHbIM.

Exercise 3. Complete the following English sentences by translating the
word combinations in brackets. Use the corresponding versions given below and

the Nominative Absolute Participial Construction where necessary.

1. The wool was placed in the warehouse, (6 mo epems kax xnonox Ovin
omnpasien Ha habpuxy).

2. The total value of China’s export increased in 2016 as compared with 2015,
(npuuem npomvluLienHvle uzoeauss U NPOO0BOILCHBEHHbIE MOBAPLI  3AHUMAIU
OOIbULOE MECO 8 IKCNOpMe CIMPAHDbL).

3. According to article 58 of the Statute of International Court of Justice the
judgment shall be signed by the President and by the Registrar. It shall be read in
open court, (npuuem npedcmasument CMopoH OO0JIHCHbL ObIMb 3apanee Y8eOOMIIeHbL
00 s5mom).

4. (Ilocne mozo kax ysedomnenue nepedaemcs I'enepanrvnomy Cekpemapro u
npedocmasumensim yienos Opeanuzayuu Ob6vedunennvlx Hayuit), the International
Court of Justice shall deliver its advisory opinions in open court.

to give notice to the Secretary-General and to the representatives of the UN
members,; to forward the cotton to the factory, foodstuffs; manufactured goods, to
occupy an important place in the export of the country; to give due notice to the
agents of the parties.

Essential vocabulary

1. to form a contract — 3aKIIOYUTH JOTOBOP / KOHTPAKT

e.g. A contract is formed at the moment when an acceptance reaches the
offeror.

KoHTpakT cunTaeTcs 3aKIFO9eHHBIM, KOT/1a 0(hDepEHT MOTyvaeT aKIenT.

formation of contract— 3akroueHre KOHTpaKTa
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formation process — poriecc 3aKIF0YeHUS KOHTPAKTa

scope and formation of contract— npeaMer KoOHTpakTa (JOTOBOpa) M €ro
3aKIJII0YEHUE

to be within the scope of the agreement — 0XBaTbIBaThCS COTJIAIIIEHUEM

2. to become effective (syn.: to take effect, to become valid, to enter into force)
— BCTYIIATh B CHITY;

3. invitation to treat — mpeajoxxkeHue aenaTh o(epThl, BCTyHaTh B JETOBHIC
OTHOIIICHUS,

4. performance of a contract — HICTIOJTHEHHE KOHTPAKTA,

part performance — YaCTUYHOE MCTIOJTHEHHE KOHTPAKTA,

substantial performance — UCHOIHEHHE CYHIECTBEHHBIX YCIOBHI KOHTPAKTa,
UCTIOJTHEHHE BO BCEM CYIIECTBEHHOM;

specific performance — ucmosHeHne TOTOBOPA B HATYPE;

e.g. The contract was specifically performed.

Bru10 BRIHECEHO MOCTAaHOBIIEHUE 00 MCIIOIHEHUH JOTOBOPA B HATYpe.

5. promise — 0053aTeNbCTBO;

6. offer— odepra;

offeror— odepenTt;

offeree — anpecat odepTsr;

e.g. An offer may be addressed to public at large.

Odepta MOXKET OBITH aipeCOBaHa HEONPEECIIEHHOMY KPYTY JIUIL.

counter offer — Bctpeunas odepra;

e.g. This offer is subject to prior sale (to goods being unsold).

Jannast opepra aeiicTBUTENbHA, €CIIM O MOdy4yeHHUs Bamero akuenrta ToBap
He OyJeT MpoJiaH.

7. breach of contract (NOT violation!) — HapyieHIe KOHTpaKTa;

a party in breach — cropona, HapyIMBIIIasi KOHTPAKT; BUHOBHAsI CTOpOHA

syn. a party in default, defaulting party

injured party — moctpajaaBias CTOpOHa

syn. innocent party, aggrieved party, a party harmed
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8. essential elements / ingredients, essentials — cyIlecTBeHHbIE COCTaBHBIC
DJIEMEHTHI KOHTPAKTA,

9. executed contracts — TOTOBOpPHI C UCTIOJITHEHUEM B MOMEHT 3aKITIOUCHUS;

10. executory contracts — TOTOBOPBI C UCTIOTHEHHEM B Oy TyIIIeM;

11. express contracts — MOJOKUTEIBLHO BBIPAXKEHHBIE IOTOBOPBI;

12. implied contracts— moapa3dymeBaemble JOTOBOPHI, TOTOBOPbI Ha OCHOBE
KOHKJTIOJICHTHBIX JIEHCTBHUH, KBa3U-I0TOBOPHI;

13. void contracts— HUYTOXKHbIE (M3HAYAIBHO HEIEHCTBUTEIbHBIE) KOHTPAKTHI;

14. voidable contracts - ocropuMbie JOTOBOPBI / KOHTPAKTHI;

15. enforceable contract — qoroBop, UMEIOIINI UCKOBYIO CUITY;

unenforceable contract — KOHTpakT, He MMEIOIIUNA HMCKOBOM CHIIBI; JOTOBOD,
KOTOPBIN HE MOXKET ObITh MPUHYIUTEILHO OCYIIIECTBICH B HICKOBOM TIOPSIIIKE;

NB: nocronvky maxoe nowsamue rxax ‘“‘unenforceable contract” 6 pycckom
2PAACOAHCKOM 3AKOHOOAMeENbCmEe OMCYmCmeyem, mo He cyujecmsyem u mepmuHa.
Tax xax npuem nepesoouecKOU MPAHCKPUNYUU 6 OAHHOM ClyyYde HenpuemieM,
NpUMEHAemCcs ONUCAMEeNbHbIL NePesoo.

16. remedy — cpencTBO MpaBoBOi (Cy1e0HO) 3aIUTHI; CPECTBO 3AITUTHI MIPaB
IIOTEPIEBIIEH CTOPOHBI;

17. speciality contracts (deeds) — 1OroBopsbI 3a neyaTsio;

contract of agency — areHTCKHii JOTOBOP, TOTOBOP TOPYUYCHUS;

hire-purchase contract (HP) —goroBop o kymie-mpoiaxe B pacCpoyKy;

contract for the sale of goods (sale contract) — 1oroBop KyIiu-mpoaaxu;

contract of employment— Tpya0BOI KOHTPAKT / IOTOBOP;

leasing contract — JOroBop 00 UMYIIIECTBEHHOM HailMe;

insurance contract — TOroBOp CTpPaXxOBaHUS;

service contract — JOroBop 00 OKa3aHUU yCIyT;

contracts in restraint of trade — KOHTpakThl C II€JIbBI0 OTPAaHUYEHUS
peINTPUHUMATEIHCKON e TENbHOCTH,

18. capacity — rop. IpaBOCTIOCOOHOCTb;

contractual capacity — 1oroBopHasi mpaBoCoCOOHOCTb;
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procedural capacity — mporieccyanbHas IPaBOCIIOCOOHOCTE;

active capacity — 1eecrocoOHOCTb;

paying capacity — miaTexecrnocoOHOCTb;

19. damage (loss, detriment, injury, harm) — yObITKH, y111ep0O, YPOH, BpE;

damage to property — UMyIIIeCTBEHHBIN y1IIepO;

claimed damage — 3asiBieHHBIN yIIepO;

damage done — npuynHEeHHBIN yIIEPO;

irreparable damage — HeBO3MeCTUMBII y1Iepo;

damages (only plural) — Bo3menienue Bpena;

to pay damages — BBITUTATUTH YOBITKH;

to claim / plead damages — TpeGoBaTh BO3MEIICHUS YOBITKOB;

an action for damages — UCK 0 BO3MEIIEHUN YOBITKOB;

an award of damages — mocTaHOBJI€HHE Cy/1a O BOSMEIIEHUH YOBITKOB;

actual damages — pakTuueckuii ymep0;

general damages — rTeHepaibHbIE YOBITKH ( s61A0WuUecs HeoOX00UMbIM
APAMBIM Clle0CmBuem 8peda 6€30MmHOCUMENbHO K 0COObIM 00CMOosmenbcmeam 0ena);

special damages — peanbHbIe, (PaKTUUECKHE YOBITKH, OMPEEIIIEMbIE 0COOBIMU
00CTOITEILCTBAMH /€714,

consequential damages — KOCBEHHbIE YOBITKY;

stipulated damages — 3apaHee olleHEHHBIE YOBITKH;

liquidated damages— nukBHAHBIE YOBITKH (OMpezensieMble MOCPEACTBOM
apuMETHIECKOI0 MMOJICUeTa);

NB: uacmo “stipulated damages” u “liquidated damages’evicmynaiom &
Kauecmee CUHOHUMOS,

punitive/ exemplary/ penal / vindictive damages— mtpadHbie YOBITKH, YOBITKH,
MPUCYKIAEMbIE B KAYECTBE HAKA3aHUS;

compensatory damages — KOMIIEHCATOpPHbIE, peaibHbIe, PaKTUUECKUE YOBITKHU;

money / pecuniary damages — ieHeKHasi KOMIIeHcaIus yiiepoa;

20. privity of contract — JOTOBOpPHBIE OTHOIIICHWSI, TOTOBOPHAS MPUYACTHOCTH;

e.g. There is no privity of contract between them.
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Mex 1y HUMU HET JJOTOBOPHBIX OTHOIIICHHM.

21. liability— OTBETCTBEHHOCTH;

to incur liability — HECTH OTBETCTBEHHOCTH;

to impose liability — BO3710KUTh OTBETCTBEHHOCT;

to exempt from liability — ocBOOOAUTE OT OTBETCTBEHHOCTH;

contractual liability — moroBopHas OTBETCTBEHHOCTb, OTBETCTBEHHOCTh U3
JIOTOBOPA;

liabilities (only plural) — o0s3aTenscTBa, TOJITH WU ACHEXKHBIE 0053aTENHCTRA;

NB: liability and responsibility nepesoosamcs 00UHAKO0BO,
«0meemcmeeHHOCmMby, 00HaKko ‘responsibility” — bonee obwuti mepmun, moz2oa Kax
“liability " umeem ommenox «mamepuanvruas omeemcmeenHocmoy. ‘‘Responsibility”
Yacmo UCNONL3YEeMCs 8 Y20l08HOM Npage U MexicOyHapooHom npase. “‘Liability”
YROmMpeO.aemcs noYmu UCKIIOYUMENbHO 8 2PANCOAHCKOM Npase.

assets and liabilities — akTUBBI M IACCHBHI;

22. express (implied) terms — mnpsMo BbIpakeHHBIE (IOJpa3zyMeBaeMbIe)
yCJIOBHS,;

to imply a term into a contract — BKJIIOYUTh B KOHTPAKT IOJPa3yMeBaEMOE
yCJIOBHE, UMILTAIIUPOBATH YCIOBUE B KOHTPAKT;

23. clause — knay3yna, moJIOKEHUE, CTaThs, OTOBOPKA.

Exercise 4. Substitute the highlighted definitions with word combinations

from above.

o offer and acceptance (a)
o a counter offer (b)

o implied contract (¢)

o an Act of God (d)

o consideration (e)

o duress (f)

o a covenant (g)

o acceptance (h)
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o assignment (1)

o contract (j)
o damages (k)
o express contract (1)

1. Transferring the rights of the contract to another person.

2. A response to an offer, offering new terms; as such, it is a rejection of
the original offer.

3. Amount of money that a claimant may be awarded in a lawsuit.

4. The legal term for natural disasters such as floods, earthquakes, etc.

5. A legally binding agreement; it typically requires an owner of real
property to do (or refrain from doing) something.

6. In a bilateral contract, the two elements which constitute mutual assent,
a requirement of the contract.

7. The reason of material cause of a contract.

8. The act of a person to whom a thing is offered or tendered by another,
whereby he receives the thing with the intention of retaining it, such intention
being evidenced by a sufficient act.

9. Any unlawful threat or coercion used by a person to induce another to
act (or to refrain from acting) in a manner he or she otherwise would not (or
would).

10. An agreement between two or more persons which creates an
obligation to do or not to do a particular thing.

11. An actual agreement of the parties, the terms of which are openly
uttered or declared at the time of making it, being stated in distinct and explicit
language, either orally or in writing.

12. A contract not created or evidenced by the explicit agreement of the
parties, but inferred by the law, as a matter of reason and justice from their acts

or conduct.

Exercise 5. Insert the words and phrases given below. Translate the text
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into Russian.

Contract Formation

Under the common law, a promise becomes an (1) when
there is an (2) by one party (offeror) that is accepted by the other party
(offeree) with the exchange of legally sufficient (3) (a gift or donation

does not generally count as consideration); hence the equation learned by law

students: (4) (5) (6) = contract. The
law regards a counter offer as a (7) of the offer. Therefore, a counter
offer does not serve to form a (8) unless, of course, the counter offer
9) by the original offeror.

For a (10) to become an enforceable contract, the
(11) must also agree on the (12) of the

contract, such as price and subject matter. Nevertheless, courts will enforce a vague

or (13) contract under certain circumstances, such as when the

conduct of the parties, as opposed to the written instrument, manifests sufficient
certainty as to the terms of the (14)

An enforceable agreement may be manifested in either (15) or oral
words (an express contract) or by conduct or some combination of conduct and words

(an implied contract). There are exceptions to this (16)

For example, the Statute of Frauds requires that all contracts involving the sale of real
property be in writing.
In a contractual dispute, certain defenses to the formation of a contract may

permit a party to escape his/her (17) under the contract. For

example, illegality of the subject matter, fraud in the inducement, (18) ,

and the lack of legal (19) to contract all enable a party to attack the
(20) of a contract.

In some cases, individuals/companies who are not a party to a particular
contract may nevertheless have enforceable rights under contract. For example,

contracts made for the benefit of the third party (third-party beneficiary contracts)
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may be enforceable by the third party. An original party to a contract may also
subsequently transfer his rights/duties under the contract to a (21)

by way of an assignment of rights or delegation of duties. This third

party is called the assignee in an assignment of rights and the delegate in a delegation
of duties.

capacity; indefinite; enforceable contract; consideration (2); promise;
rejection, written; essential terms; offer (2); contract, parties; acceptance, validity,

agreement, is accepted, obligations; third party; duress, general rules

Exercise 6. Match these defenses (1-4) with their definitions (a-d):

1. illegality of the subject matter
2. fraud in the inducement
3. duress

4. lack of legal capacity

a) when one party does not have the ability to enter into a legal contract, 1.e. is

not of legal age, or insane or is a convict or enemy alien

b) when one party induces another into entering into a contract by use or threat

of force, violence, economic pressure or other similar means

c) when either the subject matter (e.g. the sale of illegal drugs) or the

consideration of a contract is illegal
d) when one party is intentionally misled about the terms, quality or other

aspect of the contractual relationship that leads the party to enter into the transaction

Exercise 7. Decide which word in each group is the odd one out. You may
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need to consult a dictionary to distinguish the differences in meaning.

1. agreement  franchise  covenant contract

2. should inthe event if  whereas

3. consent authorization injunction  permission
4. withdraw breach  cancel rescind

5.deleted  taken out unwarranted removed

6. contention proposition  proposal  suggestion
7.valid efficacious enforceable in effect

Exercise 8. Complete the contract clause below using the appropriate

prepositions.
between by (2) for hereby herein in
This agreement constitutes the entire agreement the parties. No

waiver, consent, modification or change of terms of this agreement shall bind either
party unless in writing and signed both parties. Such waiver, consent,
modification or change, if made, shall be effective only the specific
instance and the specific purpose given. There are no understandings,
agreements or representations, oral or written, not specified regarding this
agreement. Contractor, by the signature below of its authorized representative,

acknowledges that the Contractor has read this agreement, understands it and agrees

to be bound its terms and conditions.

Exercise 9. Write the opposite of each of the adjectives used to describe a

contract.
1. enforceable / contract
2. implied / contract
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3. binding / contract

4. valid / contract

Exercise 10. Complete the sentences below using the correct form of the

given verbs.

breach enter into modify renew sign

terminate

I. Minors and the mentally incompetent lack the legal capacity

to contracts.

2. Courts generally rule that if the parties have a meeting of the minds and act

as though there was a formal, written and contract, then a contract

exists.

3. The lawsuit claimed that the defendant a confidentiality

contract by attempting to sell trade secrets as his own inventions.
4. "Evergreen clauses" are those clauses which cause automatic renewal unless

the contract

5. While fixed-term contracts involve an agreement that the job will last for a
specified period of time, provisions are often included to enable the contract

if so desired.

6. The committee shall have no authority to change or otherwise

contract language.

Discussion

Exercise 11. Arrange a round table discussion on contract formation in

English-speaking countries. Compare it to the rules of contract formation in the

RF.
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Exercise 12. Read, translate and render the text.

Contracts: remedies

Contracts can be thought of as a two-way promise. Unlike most promises,
however, the promises in contracts are backed up by the threat of legal action if one
of the parties fails to fulfill its obligations (i.e. if there is a breach of contract).

The collective name for the various ways of dealing with a breach of contract is
remedies. When there has been a breach of contract, the non-breaching party will
often seek remedies available under the law. This area of law, known as remedies, is
a broad area, but can be summarized generally.

Most remedies involve money damages, but non-monetary relief (also known
as equitable remedies) is also available in some cases. For example, a court may
order the breaching party to perform some action (specific performance).

The basic remedy for breach of contract in Anglo-American legal system is
pecuniary compensation to an injured party for the loss of the benefits that party
would have received had the contract been performed. Some examples of this kind of
remedy include expectation damages or “benefit of the bargain” damages. Certain
damages are recoverable regardless of whether the loss was foreseeable, while the
recovery of other damages hinges on foreseeability. Where the damage is direct and
natural result of the breach, the breaching party will be held liable to pay damages for
such without regard to the issue of foreseeability. When lawyers plead these damages
in court, they commonly refer to general damages. However, where the damage arises
due to the special circumstances related to the transaction in question, damages are
limited by the foreseeability rule, which states that they are only recoverable when it
can be established that the damage was foreseeable to the breaching party at the time
the contract was entered into. When lawyers plead these damages in court, they
commonly refer to special or consequential damages.

Where it is not possible to prove expectation damages, the non-breaching party

can seek reliance damages, where the compensation is the amount of money
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necessary to compensate him for any expenses incurred in reasonable reliance on the
contract. The non-breaching party is thus returned to the status quo ante with no
profit or benefit from the contract.

Another measure of damages is restitution damages, which compel the
breaching party to give up any money benefit it obtained under the breached contract.
Restitution damages are, for example, awarded when one party (the breaching party)
completely fails to perform its obligations under the contract.

The parties to a contract may, however, agree at the time they enter into the
contract that a fixed sum of money shall be awarded in the event of a breach or to a
formula for ascertaining the damages or for certain other remedies, e.g. right of
repair. This type of damages is known as liquidated damages or stipulated damages.

In some cases, a party will be able to obtain punitive or exemplary damages
through the court which are designed to punish the breaching party for conduct which
is judged to be particularly reprehensible, e.g. fraud. This type of damages is
normally only awarded where specifically provided by statute and where a tort in
some way accompanies the breach of contract.

Where monetary damages would not be an adequate remedy, such as in a case
where two parties enter into a real-estate contract and the seller decides to sell to a
third party, the court may order specific performance. Specific performance involves
an order by the court compelling the breaching party to perform the contract.

Finally, there are other remedies available; for example, if there has been a
default by one party, the other party may rescind or cancel the contract. This
constitutes an undoing of the contract from the very beginning. In addition,
legislation such as sale of goods legislation also allows for various remedies,
including a right to reject goods in certain cases and a right to return or demand repair

or replacement.
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UNIT 5
Tax law
(The USA)

Tax law covers the rules, policies and laws that oversee the tax process, which
involves charges on estates, transactions, property, income, licenses and more by the
government. Taxation also includes duties on imports from foreign countries and all
compulsory levies imposed by the government upon individuals for benefit of the
state.

The intricate body of tax law covers payment of taxes to a minimum of four
levels of government, either directly or indirectly. Indirect taxes are assessed against
products and services that are meant to be consumed, but are paid to an intermediary.
Direct taxes are those paid directly to the government and are imposed against things
like land or real property, personal property, and income. There is a seemingly
endless list of entities that create and enforce tax laws and collect tax revenues. They
range from the local government level, such as cities and other municipalities,
townships, districts and counties to regional, state and federal levels. They include
agencies, transit districts, utility companies, and schools, just to name a few.

The area of tax law is exceedingly complex and in constant flux largely due to
two reasons. The first is that the tax code has been used increasingly more often for
objectives other than raising revenue, such as meeting political, economic and social
agendas. The second reason is the manner in which the tax code is amended.

The Federal tax law is administered primarily by the Internal Revenue Service
(IRS), a bureau of the U.S. Treasury. The U.S. tax code is known as the Internal
Revenue Code of 1986 as amended (Title 26 of the U.S. Code). Other federal tax
laws are found in Title 26 of the Code of Federal Regulations; proposed regulations
issued by the IRS; temporary regulations issued by the IRS; revenue rulings issued
by the IRS; private letter rulings issued by the IRS; revenue procedures, policy
statements, and technical information releases issued by the IRS; and federal tax

court decisions. Tax law for state and local government is also contained in codes
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sections, regulations, administrative codes, procedures and statements issued by the
respective government authorities, as well as state court decisions.

There is a special trial court which hears disputes between the IRS and
taxpayers regarding federal income, estate and gift tax underpayments - the U.S. Tax
Court. This federal court is based out of Washington, but its 19 presidentially
appointed judges travel to preside over trials in courts located in several designated
major cities. The Tax Courts’ decisions may be appealed to the Federal District Court
of Appeals and final review is retained by the highest court in the land, the U.S.
Supreme Court.

Tax attorneys serve many important functions in the complicated arena of tax
law. They may represent taxpayers throughout the various stages of tax disputes,
from an initial audit to IRS administrative appeals, Tax Court and final review by the
Court of Appeals, or even the U.S. Supreme Court. They are also invaluable in
helping people navigate the intricate laws in this area of practice.

Taxation may be defined as a governmental assessment upon property value,
transactions, estates of the deceased, licenses granting a right and/or income, and
duties on imports from foreign countries. It includes all contributions imposed by the
government upon individuals for the service of the state. Taxes are usually divided
into two main classes: direct and indirect. Generally speaking, direct taxes are those
assessed against income, land or real property, and personal property, which are paid
directly to the government; whereas indirect taxes are assessed against articles of
consumption, such as products or services, but collected by an intermediary, such as a
retailer.

Federal tax codes

The Internal Revenue Code is the basis of federal tax law in the United States.
The 11 subtitles of the Code cover the different types of federal taxes including
income, estate, gift and excise taxes. These code sections are the ultimate authority
on federal taxes and all tax forms and instructions are based on it. The IRC also sets
out the procedural and administrative rules that both taxpayers and the IRS must

follow.
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Federal tax regulations

Federal tax law is more than just the IRC. In fact, Congress allows the
Department of Treasury to issue regulations that interpret each code section with
longer explanations and examples. As far as federal tax law is concerned, these
regulations have substantial authority and the IRS has no choice but to enforce the tax
law in accordance with these regulations.

Oftentimes the tax laws that Congress passes are extremely short and provide
only general principles. For example, a code section may only be two sentences long;
whereas, the corresponding Treasury regulation will include a number of pages
explaining various scenarios on how to apply the code section in different situations.

State and local tax laws

Although not every state imposes an income tax, each one certainly assesses
other types of taxes such as property, inheritance and sales taxes. These too are the
creation of the state governments; separate and distinct from the federal laws. As a
result, state governments have their own tax codes that serve the same purpose as the
IRC does to the federal government.

Tax laws can even be created at the county and city level too. For example,
those who live in New York City are subject to federal income tax, New York State
income tax and New York City income tax.

Changing tax laws

Tax laws are not set in stone. Although it’s unnecessary that taxpayers should
read the laws when preparing their tax returns, the forms and instructions will
certainly change each year to reflect new tax laws. In recent years, for example, the
federal government has imposed temporary income tax cuts and other business tax
incentives to stimulate the economy. At the local level, states, cities and counties
adjust property tax rates from year to year based on different factors such as budget
deficits and the cost of providing government services.

Regardless of the reason, tax laws are created and updated through the same
process. Generally, the U.S. Congress or legislature first proposes a tax law and then

a vote is taken on whether to pass it.
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Notes:

1. ... are subject to federal income tax - ... oOmnaratorcs denepaabHbBIM
MO/TOXOTHBIM HAJIOTOM.

2. Although it’s unnecessary that taxpayers should read the laws ... - XoTs

HCT HGO6XOI[I/IMOCTI/I B TOM, YTOOBI HaAJIOI'OINIaTCIIbIIMKHU U3Yy4YaJIkd 3aKOHHI ...

Grammar points
Subject to
1. subject to — peayIor — Npu YCIOBUU COOTIOICHUS, C YUETOM
Judges are appointed by the President subject to approval by the Senate.

Cynbu HazHauatorcs [Ipesunentom npu yciaoun onodpenusi CeHaToM.

2. be subject to — mpunaraTebHOE — MOJIEKATh, TTOAMAIATh MO IEHCTBHE
For a bill to become a law it is subject to approval by the monarch.

YToOkI cTaTh 3aKOHOM, 3aKOHOITPOCKT IMOAJICKUT OIIO6p€HI/II-O MOHApPXOM.

3. subject — cyliecTBUTENBHOE:

1) mpeameT oOCyXIeHus, TeMa

Brexit is a subject of debate in both Britain and abroad.

«bpekcur» ocTtaercs MpeaMeToM AMCKYCCUU Kak BHYyTpu bpuranum, Tak u 3a
pyOexom.

2) mpeaMeT U3ydeHus, TUCIUTUTHHA

The bachelor’s course taught at MSAL includes all the core legal subjects.

B MI'TOA B mporpamMMmy OakaiaBpoB BKJIIOYEHBI BCE OCHOBHBIE MPABOBBIC
JUCIUTUTAHBI.

3) noanaHHbIN

A subject is someone who lives in a monarchical state.

HOI[,Z[&HHBIM Ha3bIBACTCs JIMLO, ) KUBYIIECC B CTPAHC, HBJBII-OH.ICﬁCfI MOHapXHCﬁ.

4. subject to — riaroJ — moJiBEpraTh
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The ISIS terrorists subject prisoners to cruel, inhuman treatment and tortures.
Teppopuctet UT'MJI moaBepraioT IUICHHBIX KECTOKOMY, OECUYEIOBEYHOMY

00paIeHnIO 1 MBITKAM.

Exercise 1. Translate the sentences paying attention to different functions

of “subject”.

1. Most corporations are only subject to the jurisdiction of the law of the state
of incorporation or the law of the states where they do business.

2. The three subjects — jurisdiction, choice of law and the recognition and
enforcement of foreign judgments comprise the Conflict of Laws.

3. All assets of the decedent that pass to his or her surviving spouse will not be
subject to tax at the time the surviving spouse dies.

4. A manufacturer who fails to exercise reasonable care in the manufacture of
merchandise may be subject to liability for bodily harm resulting from his negligence.

5. Sometimes a property is sold subject to or by assuming an existing
mortgage.

6. There are many rules governing the subject of offers and acceptances.

7. The Fifth Amendment to the Constitution of the United States reads that no
person “shall be subject for the same offence to be twice put in jeopardy of life or
limb”.

8. Fabric designs, if of sufficient originality, are entitled to protection under
copyright law as artistic works, although in their industrial application they become
the subject of wide multiplication.

9. Liberty of the subject is the right of the citizen to be free unless convicted of
a crime which is punishable by imprisonment.

10. British subjects do not need visas to enter EU countries.

Should

1. CocaratenbHO€E HAKJIOHEHUE:

63



1) Before applying to the ECHR it is necessary that all available domestic

remedies (should) be exhausted.

[lepen monmaueit >xamoObl B EBpomeiickuii cyn mo mpaBaM ueioOBeKa

HE00X0IMMO, YTOOBI ObLIM MCYEPIAHBI BCE CPEICTBA BHYTPEHHEH MPABOBOM 3alIUTHI.
2) In Britain there are some cases closed to the public that is a judge may

order that no members of the public (should) be present at the trial.

B Bbputanuu cymecTtBylOT cyneOHbIE JAesa, 3aKphIThbie JUisl MyOJuKH, T.€.

CYyZIbsl MOKET IOTPE0OBATh, UTOOBI HA CyICOHOM pPa30MPATEIbCTBE HE MPUCYTCTBOBA

HHUKTO HU3 ITIOCTOPOHHUX.

2. IlpuaaTodyHoe NpeaoKeHUEe YCIOBHUS:

1) If an MP should die or be forced to give up his seat the voters will have

to vote again in a by-election to replace him.

B Tom cnyuae, ecau nemytat ympeT uiu OyAeT BBIHYKACH MOKUHYTh CBOE

mecto B [lapmamenrte, wu30upareiasiM TpPUAETCS TOJOCOBaTh BHOBH  HA
JIOTIOJIHUTEJIBHBIX BBIOOpPAX, YTOOBI 3aMEHUTH €TO.

2) Should the goods turn out to be defective within the warranty period, the
Seller is obliged to replace them.

Ecau B TedyeHwe rapaHTHMHHOTO CpOKa TOBAap OKaXeTcs A€PEKTHBIM,

[Iponaserr 00s13aH 3aMEHUTH €TO0.

Exercise 2. Translate the sentences.

1. In the USA lawyers and the courts of law have become part of daily life,
whereas in Japan lawyers are few and people tend to rely on informal ways of solving
disagreements; it’s interesting that two highly industrialized societies should be so
different in this respect.

2. Company directors, partners and sole traders alike have to consider the legal

implications of the torts they may face should their products injure a customer.
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3. The Supply of Goods and Services Act implies that services be provided
with reasonable care, at a reasonable cost and within reasonable time.

4. The laws of certain countries require that parties to contracts should
expressly accept arbitration clauses.

5. It is highly advisable that a negotiating lawyer should keep notes of all
discussions and emails regarding the matter under negotiation.

6. We should have less delinquency if people married more wisely, if parents
knew better how to deal with their children's personal problems.

7. It 1s necessary that methods should be changed if a police investigation does
not produce any result.

8. Should the parents die interstate, the legitimated child will succeed to their
property.

9. The Lord Chancellor may require that any judge should seat in any division
of the High Court.

10. Should you wish to make a claim, you may seek advice from a solicitor or

an agency such as Community Legal Service.

Essential vocabulary

a tax

Note:

charge — obnaratb

levy — obnarate u cobupartb

65



Exercise 3. Fill in the blanks with proper verbs.

. The Government ... taxes.

. Individuals and businesses ... taxes to the government.

. Governments ... many kinds of taxes.

. Every year the government has to ... taxes for the budget.
. Taxagents or certain tax bodies ... taxes.

. Taxpayers have to ... taxes.

. Companies usually ... taxes due to pay.

. Company accountants ... some taxes from your income.

O© 0 3 O »n K~ LW N =

. The tax administration ... taxes on your property and gifts.

tax

- evasion - HE3aKOHHOE YKJIOHCHHE OT YIUIAThl HAJIOTOB

- base - 6a3a HaIOr000JI0KEHUS

- benefit - HajoroBas jabrora

- code — HAJIOTOBBIN KOJEKC

- deduction - BEIYET OMnpeieIEHHBIX CYMM U3 HaJIora

- exemption — HAJIOTOBas JIbFroTa

- holiday — BpemerHOE OCBOOOXKACHNE OT HAJIOTOB, HAJIOTOBBIC KAHUKYJIBI
- incentive — HAJIOTOBBIM CTUMYJT

- law — Ha;mOTOBOE 3aKOHOATEIHCTBO

- minimization - yMeHbIIIEHHE CYMMBI Hajiora 0€3 HapyIIeHus 3aKOHa
- payment - yrjiaTa HaJlOTOB, HaJIOTOBBIN TUTATEXK

- rate - CTaBKa HaJIOT000I0KECHUS

- return - HaJIOTOBas JACKIapaIus

- revenue — J0X0J rOCy1IapcTBa OT cOOpa HAJIOTOB

- year - (PMHaHCOBBII o1

Exercise 4. Substitute the highlighted definitions with word combinations

from above.
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1. Tax authorities operate under the legislation that provides rules and
regulations presented in the written collection of such rules and regulations
related to taxation.

2. The rules define the charge or payment of taxes fixed according to a
standard rule and the amount of income, goods on which one must pay taxes for
individuals and legal entities, and the certain dates of the period of a year which the
government uses to calculate how much tax a person or business must pay.

3. In this period a taxpayer has to file a statement which they make once a
year showing his/her income during the year.

4. Some categories of population are given freedom from payment of taxes
allowed by law, some may make a reduction in the gross amount on which the tax
is calculated.

5. Certain businesses enjoy the privilege of a reduction made to encourage
some types of commercial activity or are even given a period when a new business
is allowed not to pay taxes.

6. It is possible to make schemes of legal ways of paying less taxes in order to
minimize the sum of money paid as taxes for a period of time.

7. For example, organizations find a country where the tax rates are low, and
place their money there. This mitigates the responsibility to pay taxes but doesn’t
increase the income received by the state from taxation of the countries they are
operating in.

8. But it’s illegal to resort to illegal ways of paying less or no taxes, which is

considered to be a serious crime.
Discussion
Exercise 5. Arrange a round-table discussion on taxation in the USA.

Compare it to the one that exists in the Russian Federation.

Exercise 6. Read, translate and render the text.
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EU Tax Policy Strategy

Main principles

The FEuropean Commission's tax policy strategy was explained in a
Communication of 23 May 2001 on "Tax policy in the European Union - Priorities
for the years ahead".

In this Communication, the Commission reiterated its belief that there is no
need for an across the board harmonization of Member States' tax systems.
Provided that they respect EU rules, Member States are free to choose the tax
systems that they consider most appropriate and according to their preferences. In
addition, any proposal for EU action in the tax field needs to take account of the
principles of subsidiarity and proportionality. There should only be action at EU level
where action by individual Member States could not provide an effective solution. In
fact, many tax problems simply require better co-ordination of national policies.

Within this framework, this Communication established as a main priority for
tax policy that of addressing the concerns of individuals and businesses operating
within the Internal Market by focusing on the elimination of tax obstacles to all
forms of cross-border economic activity, in addition to continuing the fight against
harmful tax competition and promoting greater cooperation between tax
administrations in assuring control and combating fraud.

Removing obstacles for citizens

On 20 December 2010, the European Commission, as part of the objective
under the Europe 2020 strategy of empowering EU citizens to play a full part in the
single market, announced plans to ensure that tax rules do not discourage individuals
from benefiting from the internal market. The Communication "Removing cross-
border tax obstacles for EU citizens" outlines the most serious tax problems that EU
citizens face in cross-border situations, such as discrimination, double taxation,
difficulties in claiming tax refunds and difficulties in obtaining information on
foreign tax rules, and announces plans for solutions.

Other policy actions
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Some co-ordinated action to tackle tax obstacles and inefficiencies has been
achieved in the company tax, VAT, excise duties, and car tax areas. Measures have
also been taken to tackle tax evasion via the savings tax Directive and via Directives
providing mutual assistance between tax administrations. The Commission has also
become more pro-active in taking legal action where Member States' national tax
rules or practices do not comply with the Treaty.

Another area for action is Research and Development (R&D), given its impact
on growth and jobs. In its Communication of 22 November 2006 the Commission
examines a more effective use of tax incentives for R&D. The Communication
clarifies the legal conditions arising from EU case law and sets out some basic
principles and good practices for the design of such incentives. Member States are
encouraged to improve the use and coordination of those tax measures. The
Communication also offers Member States guidance on the main design options.

The Commission, in its opinion to the Convention on the future of Europe,
expressed the belief that retaining unanimity for all taxation decisions makes it
difficult to achieve the level of tax co-ordination necessary for Europe and made
proposals for a move to qualified majority voting in certain tax areas. However,
Member States did not agree to these qualified majority voting proposals.

In addition, the Commission has started to make more use of non-binding
approaches such as recommendations instead of legislative proposals where
appropriate, as a way of making progress in the tax field. The route of closer co-
operation between sub-groups of like-minded Member States is also being explored.

The Commission has published regular statistical and economic analysis of the
tax systems of the EU Member States with a view to providing information to
Member States and the public on taxation trends in recent years.

The Commission has also taken several steps in order to promote good
governance in the tax area, i.e. transparency, exchange of information and fair tax
competition, as outlined most recently in its Communication of 28 April 2009. This
Communication is designed to identify the particular EU contribution to good

governance in the area of direct taxation, both within the EU and beyond.
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Agreements with as many third countries as possible on common principles of good
governance in tax matters should help EU Member States and their partners to
balance the need to protect their revenues and their social and public spending
policies with the need to open up their economies so as to promote growth and jobs.
The removal of tax obstacles in the area of financial services has gained
importance as part of the development and implementation of the Commission's
Financial Services Policy. The European Commission adopted a recommendation on
19 October 2009 that outlines how EU Member States could make it easier for
investors resident in EU Member States to claim withholding tax relief on dividends,
interest and other securities income received from other Member States. The
recommendation also suggests measures to eliminate the tax barriers that financial
institutions face in their securities investment activities while at the same time
protecting tax revenues against errors or fraud. The recommendation is designed to
provide guidance to Member States in how to ensure that procedures to verify

entitlement to tax relief do not hinder the functioning of the Single Market.

Exercise 7. Make a precis of the part headlined “Other policy actions”.
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UNIT 6
Company law
Company law (also "corporate" or "corporations" law) is the practice or study
of how shareholders, directors, employees, creditors, and other stakeholders such as
consumers, the community, and the environment interact with one another. Corporate
law is a part of a broader companies law (or law of business associations). Other
types of business associations can include partnerships (in the UK governed by the
Partnership Act 1890), or trusts (like a pension fund), or companies limited by
guarantee (like some community organizations or charities). Under corporate law,
corporations of all sizes have separate legal personality, with limited or unlimited
liability for its shareholders. Shareholders control the company through a board of
directors which, in turn, typically delegates control of the corporation's day-to-day
operations to a full-time executive. Corporate law deals with firms that are
incorporated or registered under the corporate or company law of a sovereign state or
their subnational states. The four defining characteristics of the modern corporation
are:
. Separate legal personality of the corporation
. Limited liability of the shareholders (a shareholder's personal liability is

limited to the value of their shares in the corporation)

. Shares (if the corporation is a public company, the shares are traded on a stock
exchange)
. Delegated management; the board of directors delegates day-to-day

management of the company to executives.

In many developed countries outside of the English speaking world, company
boards are appointed as representatives of both shareholders and employees to "co-
determine" company strategy. Corporate law is often divided into corporate
governance (which concerns the various power relations within a corporation) and

corporate finance (which concerns the rules on how capital is used).
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Definition

The word "corporation" is generally synonymous with large publicly owned
companies in the United States. In the United Kingdom, "company" is more
frequently used as the legal term for any business incorporated under the Companies
Act 2006. Large scale companies ("corporations" in business terminology in the US
sense) will be plcs in the United Kingdom and will usually have shares listed on a
stock market. In British legal usage any registered company, created under the
Companies Act 2006 and previous equivalent legislation, is, strictly, a particular
subcategory of the wider category, "corporation". Such a company is created by the
administrative process of registration under the Companies Act as a general piece of
legislation. A corporation, in this British sense, can be a corporation sole which
consists of a single office occupied by one person e.g. the monarch or certain bishops
in England and Wales. Here, the office is recognized as separate from the individual
who holds it. Other corporations are within the category of "corporation aggregate"
which includes corporate bodies created directly by legislation such as the Local
Government Act 1972; Universities and certain professional bodies created by Royal
Charter; corporations such as industrial and provident societies created by registration
under other general pieces of legislation and registered companies which are the
subject matter of this article.

In the United States, a company may or may not be a separate legal entity, and
is often used synonymously with "firm" or "business." A corporation may accurately
be called a company; however, a company should not necessarily be called a
corporation, which has distinct characteristics. According to Black's Law Dictionary,
in America a company means "a corporation — or, less commonly, an association,
partnership or union — that carries on industrial enterprise".

The defining feature of a corporation is its legal independence from the people
who create it. If a corporation fails, its shareholders will lose their money, and
employees will lose their jobs, though disproportionately affecting its workers as
opposed to its upper executives. Shareholders are not liable for any remaining debts

owed to the corporation's creditors. This rule is called limited liability, and it is why
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corporations end with "Ltd." (or some variant like "Inc." and "plc"). In the words of
British judge, Walton J, a company is "...only a juristic figment of the imagination,
lacking both a body to be kicked and a soul to be damned".

But despite this, under just about every legal system in existence and as per
international norms, corporations have the same legal rights and obligations as actual
humans. Corporations can exercise human rights against real individuals and the
state, and they may be responsible for human rights violations. Just as they are "born"
into existence through its members obtaining a certificate of incorporation, they can
"die" when they lose money into insolvency. Corporations can even be convicted of
criminal offences, such as fraud and manslaughter.

History

Although some forms of companies are thought to have existed during Ancient
Rome and Ancient Greece, the closest recognizable ancestors of the modern company
did not appear until the 16th century. With increasing international trade, Royal
charters were granted in Europe (notably in England and Holland) to merchant
adventurers. The Royal charters usually conferred special privileges on the trading
company (including, usually, some form of monopoly). Originally, traders in these
entities traded stock on their own account, but later the members came to operate on
joint account and with joint stock, and the new Joint stock company was born.

Early companies were purely economic ventures; it was only a belatedly
established benefit of holding joint stock that the company's stock could not be seized
for the debts of any individual member. The development of company law in Europe
was hampered by two notorious "bubbles" (the South Sea Bubble in England and the
Tulip Bulb Bubble in the Dutch Republic) in the 17th century, which set the
development of companies in the two leading jurisdictions back by over a century in

popular estimation.

Modern company law
But companies, almost inevitably, returned to the forefront of commerce,

although in England to circumvent the Bubble Act 1720 investors had reverted to
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trading the stock of unincorporated associations, until it was repealed in 1825.
However, the cumbersome process of obtaining Royal charters was simply
insufficient to keep up with demand. In England there was a lively trade in the
charters of defunct companies. However, procrastination amongst the legislature
meant that in the United Kingdom it was not until the Joint Stock Companies Act
1844 that the first equivalent of modern companies, formed by registration, appeared.
Soon after came the Limited Liability Act 1855, which in the event of a company's
bankruptcy limited the liability of all shareholders to the amount of capital they had
invested.

The beginning of modern company law came when the two pieces of
legislation were codified under the Joint Stock Companies Act 1856 at the behest of
the then Vice President of the Board of Trade, Mr Robert Lowe. That legislation
shortly gave way to the railway boom, and from there the numbers of companies
formed soared. In the later nineteenth century depression took hold, and just as
company numbers had boomed, many began to implode and fall into insolvency.
Much strong academic, legislative and judicial opinion was opposed to the notion that
businessmen could escape accountability for their role in the failing businesses. The
last significant development in the history of companies was the decision of the
House of Lords in Salomon v. Salomon & Co. where the House of Lords confirmed
the separate legal personality of the company, and that the liabilities of the company
were separate and distinct from those of its owners.

In a December 2006 article, The Economist identified the development of the
joint stock company as one of the key reasons why Western commerce moved ahead
of its rivals in the Middle East in post-renaissance era.

Corporate legal personality

One of the key legal features of corporations are their separate legal
personality, also known as "personhood" or being "artificial persons". However, the
separate legal personality was not confirmed under English law until 1895 by the
House of Lords in Salomon v. Salomon & Co. Separate legal personality often has

unintended consequences, particularly in relation to smaller, family companies. In B
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v. B[1978] Fam 181 it was held that a discovery order obtained by a wife against her
husband was not effective against the husband's company as it was not named in the
order and was separate and distinct from him. And in Macaura v. Northern
Assurance Co Ltd a claim under an insurance policy failed where the insured had
transferred timber from his name into the name of a company wholly owned by him,
and it was subsequently destroyed in a fire; as the property now belonged to the
company and not to him, he no longer had an "insurable interest" in it and his claim
failed.

However, separate legal personality does allow corporate groups a great deal of
flexibility in relation to tax planning, and also enables multinational corporations to
manage the liability of their overseas operations. For instance in Adams v. Cape
Industries plc 1t was held that victims of asbestos poisoning at the hands of an
American subsidiary could not sue the English parent in tort.

Corporate governance

Corporate governance is primarily the study of the power relations among a
corporation's senior executives, its board of directors and those who elect them
(shareholders in the "general meeting" and employees). It also concerns other
stakeholders, such as creditors, consumers, the environment and the community at
large. One of the main differences between different countries in the internal form of
companies is between a two-tier and a one tier board. The United Kingdom, the
United States, and most Commonwealth countries have single unified boards of
directors. In Germany, companies have two tiers, so that shareholders (and
employees) elect a "supervisory board", and then the supervisory board chooses the
"management board". There is the option to use two tiers in France, and in the new
European Companies (Societas Europaea).

Balance of power
The most important rules for corporate governance are those concerning the

balance of power between the board of directors and the members of the company.

Authority is given or "delegated" to the board to manage the company for the success

of the investors. Certain specific decision rights are often reserved for shareholders,
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where their interests could be fundamentally affected. There are necessarily rules on
when directors can be removed from office and replaced. To do that, meetings need
to be called to vote on the issues.

It is a principle of corporate law that the directors of a company have the right
to manage. This is expressed in statute in the Delaware General Corporation Law
(DGCL), where §141(a) states, “The business and affairs of every corporation
organized under this chapter shall be managed by or under the direction of a board of
directors, except as may be otherwise provided in this chapter or in its certificate of
incorporation”.

In the US, Delaware lets directors enjoy considerable autonomy. §141(k)
DGCL states that directors can be removed without any cause, unless the board is
"classified", meaning that directors only come up for re-appointment on different
years. If the board is classified, then directors cannot be removed umnless there is
gross misconduct.

Grammar points

Unless

1.  Coro3 «unless» 0OBIYHO MEPEBOAUTCS HA PYCCKHIA S3BIK CIOBAMU, «ECIH
... HE», «ECIH TOJBKO ... HEM:

... directors can be removed without any cause, unless the board is "classified",
meaning that directors only come up for re-appointment on different years.

... YICHBI COBETA JUPEKTOPOB MOTYT BBIBOJAUTHCS U3 COCTaBa 0€3 BCAKOW Ha TO
NPUYUHBI, €CIIM TOJIBKO COBET HE «KIACCHU(PHUIIMPOBAH», YTO O3HAYAET, YTO WICHBI
COBETa JUPEKTOPOB MOIEKAT EPEH30PAHUIO B pa3HBIC TOMIBI.

2. Ecnmu B TaBHOM MPEIJIOKEHUU COACPKUTCA CIOBO C OTPHIIATEIHHBIM
3HauYeHUEM (CJIOBa C OTPUIATEILHBIMH MPUCTABKAMHU «in-», «Un-», OTpUILIATEIbHAS
dopMa Tarosa, 4acTUIa «nNoy», OTPUIIATEIIEHBIE MECTOMMEHHS «Nno oney, «nothingy,
OTpUIIATETIFHBIE HApEUYUsl «never», «nowhere» W T. 1A.), TIpH TEPEBOJAE TIABHOE
NpeJIoKEHUE CleAyeT TpaHC(HOPMHUPOBATh TaK, YTOOBI IJIaroji-cCkasyeMoe B HEM HE

Obu1 B OTpHULATeTbHOW ¢opMe, a cloBO «unless», BBOJSIIEE NPUIATOYHOE
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npeJIoKeHNE, OyJeT B TAKOM ClTydae TIepEeBOANTHCS HA PYCCKUH S3bIK CIIOBAMH «3a
UCKJTIOYCHHUEM TEX CITy4aeB, KOTJa»:

If the board is classified, then directors cannot be removed unless there is gross
misconduct.

Ecimm e coBeT JUPEKTOPOB KiIacCH(UIMPOBAH, TO UYJICHOB COBETA HEIb3S

CMCIIATh, 3a UCKIIFOUYCHHUECM CJIYUdCB CCPbC3HBIX HapymeHI/Iﬁ.

Exercise 1. Translate the sentences paying attention to “unless”.

1. A debtor in a liquidation case may be discharged or released from all debts
unless guilty of misconduct.

2. No deed or mortgage should ever be accepted unless the title to the property
has been properly examined.

3. Unless the other partners consent, a partner cannot sell his interest in the
firm in order to give the transferee the right to become a member of the firm.

4. Errors concerning the admission of evidence should not be reviewed in the
appellate court unless proper objections were made in the trial court.

5. Ordinarily the obligation to support children continues until they reach the
age of majority.

6. When appropriate, the clerk or a deputy clerk may announce that the court
will not meet until there is a quorum.

7. Death or bankruptcy of any partner automatically dissolves the entire
partnership, unless otherwise provided.

8. Unless there are compelling circumstances, anyone who is accused is
entitled to have an attorney present when a witness is asked to identify the accused as
the one who committed a crime.

9. A lease for more than seven years may be invalid unless recorded in the
Registry of Deeds.

10. Unless otherwise agreed, the goods remain at the seller’s risk until the

property therein is transferred to the buyer.
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Essential vocabulary

sole trader — uHIUBUAYaIBHBIA IPEATPUHUMATEH

partnership - mapTHEPCTBO

limited liability company — 06111ecTBO ¢ OrpaHUYE€HHON OTBETCTBEHHOCTHIO

private limited company (Ltd.) — 3akpbITast akimoHepHasi KOMIIaHHS

public limited company (plc) — OTKpbITas KOMMaHUS C OTrpaHUYCHHOU
OTBETCTBEHHOCTHIO

natural person / individual — ¢puszndeckoe auio

“artificial” person / legal entity / legal person / legal personality —
IOPUINYECKOE JIUIO

Articles of Incorporation — YcraB koproparuu (CIIA)

equity — OCHOBHOM KamWTall, aKTHUBbI TPEANPUATAS 33 BBIUECTOM
3aJI0JDKEHHOCTH

capital stock — ocHOBHOM KamuTas

share - akmus

shareholder - akuronep

to transfer the interest — mepegaBaTh akuu

Board of Directors — CoBeT 1upeKTOpOB

insolvency - H€HJ'I8.T€)KCCHOCO6HOCTB, HECOCTOATCIIBHOCTD

Exercise 2. Finish the sentences.

1. A limited liability organization is a company created ...

2. A private limited company restricts the right ...

3. A sole trader bears the burden of losses, so in case of bankruptcy ...

4. Shareholders may lose the money they have invested but ...

5. A public limited company can offer ...

6. In a partnership the partners distribute their profits, and they are also ...
7. A limited liability company is a legal entity, so ...
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8. Legally partners are natural persons, so, they can be ...

Exercise 3. Fill in the blanks with the words given below.

Corporate law (corporations law, ... ...) deals with the formation and
operations of corporations and is related to commercial and contract law. A
corporation is a ... ... created under the laws of the state it’s incorporated within.
State laws, which vary from state to state, regulate the creation, organization and
dissolution of their corporations. A corporation creates a legal or “... ... ” or entity
that has standing to sue and be sued, enter into contracts, and perform other duties
necessary to maintain a business, separate from its ... .

Corporations are taxable entities, which shields the individual owners or
shareholders from ... ... for the liabilities and debts of the corporation, with some
limited exceptions — such as unpaid taxes.

Corporations are often used in tax structuring, as they are taxed at a lower rate
than individuals. Until formally dissolved, a corporation has perpetual life; the
termination or deaths of officials or stockholders does not alter the corporate
structure. States have registration laws requiring corporations that incorporate in
other states to request permission to do in-state business.

There are also federal laws relevant to corporations. Corporations in certain
industries ... ... ... federal regulation and licensing, such as communications and
public transportation. The Securities Act of 1933, which is federal law, regulates how
corporate ... (stocks, bonds, etc.) are issued and sold.

Corporate law professionals are trained in the legal formation of corporations.
These attorneys also construct joint ventures, licensing arrangements, ... ... ... , and
the countless other transactions entered into by corporations. Other areas of practice
include business formations, securities law, venture capital financing, business
agreements, internal forms and business tax consultations.

personal liability, stockholders, mergers and acquisitions, “artificial” person,

securities, company law, are subject to, legal entity
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Exercise 4. Render the text from exercise 3.

Exercise 5. Read the text and make a summary.

Corporate finance
Shares and share capital

Companies generally raise capital for their business ventures either by debt or
equity. Capital raised by way of equity is usually raised by issued shares (sometimes
called "stock" (not to be confused with stock-in-trade)) or warrants.

A share is an item of property, and can be sold or transferred. Holding a share
makes the holder a member of the company, and entitles them to enforce the
provisions of the company's constitution against the company and against other
members. Shares also normally have a nominal or par value, which is the limit of the
shareholder's liability to contribute to the debts of the company on an insolvent
liquidation.

Shares usually confer a number of rights on the holder. These will normally
include:

. voting rights

. rights to dividends (or payments made by companies to their
shareholders) declared by the company

. rights to any return of capital either upon redemption of the share, or
upon the liquidation of the company

. in some countries, shareholders have preemption rights, whereby they
have a preferential right to participate in future share issues by the company.

Many companies have different classes of shares, offering different rights to
the shareholders. For example, a company might issue both ordinary shares and
preference shares, with the two types having different voting and/or economic rights.

For example, a company might provide that preference shareholders shall each
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receive a cumulative preferred dividend of a certain amount per annum, but the
ordinary shareholders shall receive everything else.

The total number of issued shares in a company is said to represent its capital.
Many jurisdictions regulate the minimum amount of capital which a company may
have, although some countries only prescribe minimum amounts of capital for

companies engaging in certain types of business (e.g. banking, insurance etc.).

Similarly, most jurisdictions regulate the maintenance of capital, and prevent
companies returning funds to shareholders by way of distribution when this might
leave the company financially exposed. In some jurisdictions this extends to

prohibiting a company from providing financial assistance for the purchase of its own

shares.

Exercise 6. Read about basic antitrust laws enforced in the USA and

compare them with antitrust legislation in the RF.

Four Basic Antitrust Laws

Sherman Act - the Sherman Act was passed in 1890 and is the most important
of the antitrust laws. Section I of the Act prohibits every contract, combination or
conspiracy between two or more companies which conspiracy leads to an
unreasonable restraint on trade or commerce. Section 2 prohibits the monopolization,
any attempted monopolization, or any agreement or conspiracy to monopolize any
market for a particular product or service.

Over the years, these broad principles have been applied by the courts thereby
making the above said commercial conduct unlawful.

Clayton Act - passed in 1914 prohibits a supplier of products to utilize certain
restraints which keep customers from buying from the supplier’s competitors. The
provisions also concern acquisitions and mergers that may substantially lessen
competition.

Robinson - Patman Act - enacted in 1936, the Robinson - Patman Act

principally deals with discrimination in prices. It prohibits a supplier to charge
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different prices from competing customers because such practices substantially lessen
the competition. Its purpose is to protect smaller businesses by limiting the large
company’s ability to command discriminatory discounts.

Antitrust laws are enforced by both federal and state governmental authorities.
Further, the Clayton Act enables anyone - a private person, business or charitable
organization - to bring a civil lawsuit against any company or other entity that
allegedly is violating the federal antitrust laws and thus damaging the suing party.

Federal Trade Commission Act, 1914 (amended in 1996) - this law in effect
authorizes the Federal Trade Commission to enforce the other three antitrust laws.
Section 5 of this Act prohibits “unfair methods of competition” and “deceptive
practices.” Conduct which does not violate the other federal antitrust laws may
nevertheless be unlawful under the FTC Act. The reason - the law is designed to stop

anticompetitive practices in their primary stage.
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Unit 7
Employment Law
Personal Nature of the Contract of Employment

It has already been seen that the courts have power to impose terms on the
parties where the contract is silent. The power previously discussed applies on a
contract-specific basis and as such the courts are implying terms into an individual
contract only, not every contract of employment. By contrast, over the years, the
courts have decided that some terms are so important that they should be in every
contract, and if the parties have omitted them the courts will insert the relevant
provision. These terms have been called implied duties. The nature and the content of
the duties have changed over the years as the law has moved away from the attitude
that the relationship is one of master and servant and towards the idea that it is a
relationship between two equals. The law, however, will not go too far down the
equality line. While the law has recognised an inequality of bargaining power
between the parties it has only gone some way towards balancing that inequality. It
will be seen that statute law has moved in to give employees minimum rights which
cannot normally be contracted out of. For example, women generally have a right to
equal pay with men, and certain employees have a right not to be unfairly dismissed
and a right to redundancy pay. In addition to statute, the common law has developed
the implied duties to protect employees during the performance of the contract. It
would be unwise, however, to imagine that the courts have created a charter of
employment rights. While there are duties imposed upon the employer, likewise the
law imposes duties upon the individual employee. Breach of these duties on either
side will create a potential claim for a breach of contract.

The duties discussed below are duties imposed during the performance of the
contract and which limit how either side exercises its rights. To some extent, this is
an unusual function of the law and demonstrates the unique nature of a contract of
employment. On its most basic interpretation, a contract of employment is a personal
contract. Both parties agree to provide personal services for each other. This aspect

has already been seen in Ready Mixed Concrete v. MPNI where McKenna J refused
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to hold that lorry drivers were employees because they could delegate their driving
duties under the contract. Given the fact that an employment contract is one where
each party is chosen for individual attributes, such a term in the lorry drivers'
contracts demonstrated that the relationship could not be one of employment. It has
also been seen in Express Echo Publications v. Tanton where the Court of Appeal
regarded personal service as the irreducible minimum in a contract of employment.

Given that the contract is unique to the two parties within it, it follows that,
from basic contractual principles, the courts cannot force the parties to continue the
contract should they no longer wish to do so. This has been recognised by statute and
is at present s.236 of the Trade Union and Labour Relations (Consolidation) Act
1992, which provides that no court by an order of specific performance shall compel
the parties to continue the contract, or, likewise, no court shall order an injunction to
prevent a breach or threatened breach of a contract by an individual employee, if
either order would have the effect of compelling an employee to work or attend a
place for the purpose of doing work. In Whitwood Chemical Co. v. Hardman [1891]
Ch 416 a manager's contract contained a clause that he agreed to devote the whole of
his time to company business. He intended to work for a rival in his spare time and
the employer sought specific performance of the clause. It was held that the action
did not lie. Likewise if an injunction would have the effect of specific performance,
in that it would compel the parties to continue the contract, it will not be granted. In
City & Hackney Health Authority v. National Union of Public Employees [1985]
IRLR 252 a shop steward obtained an injunction to restrain his employers from
preventing him entering the premises when he was suspended. The employers
appealed to the Court of Appeal who lifted the injunction. To allow it to stand would
have forced the employer to allow the employee to attend the place of work and
would therefore have the effect of an order of specific performance.

There is, however, one situation where the court will compel the parties to
continue the contract. This is where the employer is blatantly ignoring the employee's
contractual rights and preventing him from pursuing a remedy provided by the

contract itself. The court will only exercise its power in exceptional circumstances,
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and in the majority of situations will decide that a better remedy is damages for a
breach of contract. In Hill v. C.A. Parsons & Co. Ltd [1972] Ch 305 an employee
refused to join the union when there was a closed shop in existence. The employers
gave him one month's notice of dismissal. The court felt that, given the employee's
position as a senior engineer, he was entitled to six months' notice and granted an
injunction restraining the employers from treating the contract as terminated until
after that date. The court conceded, however, that there were exceptional
circumstances in that there was no loss of confidence between the parties and the
employers had dismissed him because of union pressure. In Jomnes v. Lee and
Guilding an injunction was granted to prevent a dismissal taking place until the
contractual disciplinary procedures had been observed. In Irani v. Southampton &
South West Hampshire Health Authority [1985] IRLR 203 a similar decision was
reached. Here the employer had not lost confidence in the employee, the procedures
were contractual and damages would have been an inadequate remedy. Given this
decision, it can be seen that the normal remedy will be damages and only if that is
inadequate will an order to continue the contract be granted. It should be noted,
moreover, that in most cases where an injunction has been granted, this has only been
to continue the contract for a relatively short space of time. One exception to this is
the case of Powell v. Brent London Borough Council [1988] ICR 176. In this case an
employee was promoted. The council then feared that the appointment was in breach
of their equal opportunities policy and rescinded the promotion and readvertised the
post. Meanwhile the plaintiff continued to do the job and sought an injunction to
restrain the council from treating her as demoted. There was nothing to show that she
was unable to do the new fob, or that the council did not have confidence in her. The
injunction was granted. The later case of Hughes v. London Borough of Southwark
[1988] IRLR 55 supports this decision. In that case the court granted an injunction to
prevent the employers from requiring the employees to temporarily staff community
areas and so stop their normal hospital work. All of these cases show that the court
will compel the employer to continue the contract if there has been no loss of confi-

dence in the employee.
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Notes:

1. ... the effect of compelling an employee to work ... - ... pe3ynbTar
NPUHYXIEHUS paOOTHUKA BBITIOJIHATH PaloTY ...

2. ... for the purpose of doing work — ¢ 11€J1bt0 BBITIOJTHEHHUS PaOOTHI.

3. ... preventing him from entering the premises ... - mpemnsTCTBOBATH

TOMY, yTOOBI OH BXOAHJI B IOMCIICHUC. ..

Grammar points

Cnocobuvl nepegooa cepynoust (ing-gopmwi enazona):

1) uMeHeM CylIeCTBUTEIbHBIM;

2) HeomnpeaeneHHol (OpMOH TIIarona;

3) neenpuyacTUeMm;

4) MpUIATOYHBIM TPE/JIOKEHUEM B COCTABE CII0KHOIOIYUHEHHOTO

MIPEIIOKCHHSI.

Only interviewing one or two witnesses of the employer will be insufficient. —
Tonpko ompoca ogHOTO WAM ABYX CBUAETENEH paboTtomatens OyIeT HEAOCTATOYHO
(bymer HemocTtaTOUYHO TOJIBKO Onmpocums OJHOTO WM JABYX CBUJAETENEH
paboronarens).

The employee is unlikely to have accepted the job without knowing his salary.

— MaJioBepOsITHO, 4TO PAOOTHUK COTJIACHJICS Ha ATy paboTy, He 3Has pa3Mepa CBOeH
3apabOTHOM TIJIATHI.

Dangerous practices by one employee can lead to others being injured. —

HeoctopoxxHble neilcTBUsi OAHOTO pPabOTHUKA MOTYT MPUBECTH K TOMY, UYMO

nocmpaoarom opyeue (TepyHIUANTBHBIA 000pOT).

The employee’s having committed the torts during the course of the
employment could make their employers vicariously liable (repyHananbHbIN
obopot). — To, umo pabomnuxu cogepwiunu npasonapyuienusi B TpoOIECcCe
UCTIOJIHEHUSI CBOUX CIyKEOHBIX 0053aHHOCTEH, MOTJIO MPHUBJIEYb UX paboToaaTeNei

K OTBCTCTBCHHOCTH 3a I[GIZCTBPI?I APYyTUX JINIIL.
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Essential vocabulary

to promote ITOBBIIIATH B JOJDKHOCTHU

to demote MOHWXaTh B JIOJHDKHOCTH

notice of dismissal yBeZOMJICHHE 00 YBOJIbHEHUU

to rescind promotion AHHYJINPOBATh NOBBILLIEHUE B
TOJDKHOCTH

to readvertise the post BHOBbB (ITOBTOPHO) OOBSIBUTH O

3aMelIeHUH (BaKaHTHOM )

JOJDKHOCTHU

pay net or gross 3apaboTHas muata 0e3 BEIYETOB

HAJIOTOB WJIH C BEIYETAMU
illegal deduction HE3aKOHHBIE BHIYETHI

redundancy pay BBIXOJIHOE 1oco0Oue (B ciayuae
YBOJIbHEHUS WIIA COKPAIICHUS

ITaTa)

Exercise 1. Translate the sentences paying attention to the ing-forms.

1. While the law has recognized an inequality of bargaining power between the
parties it has only gone some way towards balancing that inequality.

2. No court shall order an injunction to prevent a breach or threatened breach
of a contract by an individual employee, if either order would have the effect of
compelling an employee to work or attend a place for the purpose of doing work.

3. He was entitled to six months™ notice and granted an injunction restraining

the employers from treating the contract as terminated until after that date.
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4. A person cannot exclude or restrict liability for death or personal injury
resulting from negligence.

5. The employer must weigh up the risk (in terms of the likelyhood of the
injury occurring) against the cost of taking precautions and the effectiveness of these
precautions.

6. The employee cannot insist on working his notice and refuse to accept
payment in lieu.

7. Provisions in the contract are consistent with its being a contract of service.

8. The appellants were students of the university who were employed by the
union after having been elected to the posts.

9. In determining what is reasonable regard must be had to the gravity of the
harm, the size of the risk and the cost of the employer in rectifying the situation.

10. The ECJ ruled that the Working Time Directive did not permit restrictions
to be imposed on granting annual leave.

11. The seriousness of the potential injury and the risk of it occurring would
not be obvious to the employee.

12. Conduct such as telling an experienced employee before his subordinates
that he is incapable of doing the job has been found to be a breach.

13. How far can the employer balance the cost of protecting his employees
against the likelihood of injury occurring?

14. Four out of five judges in the House of Lords held that his employer was
liable for failing to check the premises to see if the hazard had been removed before
sending his employee back there.

15. One aspect of ensuring a safe place of work which has come to the fore
recently is that of smoking and the effects of passive smoking on employees.

16. They applied the test for establishing a duty of care.

17. If there was an illegal deduction within s. 13, the employee could complain
to an employment tribunal, normally within three months of the deduction being

made.
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18. In City & Hackley v. Health Authority National Union of Public
Employees a shop steward obtained an injunction to restrain his employees from
preventing him entering the promises when he was suspended.

19. Furthermore, the employee should have pursued the company's internal
procedures before resigning and presenting a claim to an employment tribunal.

20. Without pursuing the company grievance procedure, the employee claimed
unfair dismissal.

21. He was still bound by the procedure in relation to his employees because
his leaving the association did not affect the employment contract.

22. If the employee continued working once the collective agreement had been
negotiated, this indicated acceptance on his part of the relevant provisions.

23. In Jennings v. Westwood Engineering a person was given an option of
receiving his pay net or gross.

24. By collective agreement they had the right to improve their pension
entitlement by buying added years.

25. This is the most complex way of incorporating the terms of a collective

agreement into the individual contract.

Exercise 2. Read and translate the text.

Exercise 3. Make a précis of the text.

Exercise 4. Read and render the text.

Distinction between Employees and Independent Contractors
It may seem a fairly obvious statement, but the two parties who make up an
employment relationship are an employee and an employer. Such a distinction may
not be so obvious, however, if the word 'worker' is used instead of 'employee'. Often
lay people use the words interchangeably, but for a student of employment law the

definition of employee is vitally important and must be distinguished from that of a
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self-employed person or an independent contractor. This is because a variety of legal

and economic consequences flow from the distinction. An employee works under a

contract of service whereas an independent contractor works under a contract for

services. The major differences between the two types of contract are as follows.
Insurance and Welfare Benefits

Employees are entitled to unemployment benefit, statutory sick pay, industrial
injury benefit and a state retirement pension as long as they have paid Class 1
National Insurance contributions. Such contributions are assessed on the employee's
earnings and should be deducted at source by the employer. In addition the employer
also makes a contribution. By contrast independent contractors are responsible for
their own contributions and pay the lower-rate Class 2 payments. These payments
only give limited rights to certain welfare benefits and do not entitle the contributor
to jobseeker's allowance or statutory sick pay.

Paye

Employers must deduct tax at source from the wages of those of their
employees who are so liable. It is very often because of tax liability that problems
occur in this area. To take an example a taxi driver may be given the option of having
tax deducted at source or being responsible for his own payments and receiving his
wages gross. He decides to take the latter option. At first sight this choice may seem
perfectly reasonable, but it will be seen below that the law decides on the status of a
person and not the parties themselves and should the law decide that our taxi driver is
an employee, despite being paid gross, that leads to a variety of legal complications,
not least that the employer may be committing a criminal offence for failing to deduct
tax at source.

In Jennings v. Westwood Engineering [1975] IRLR 245 a person was given the
option of receiving his pay net or gross. He chose the latter. Some time later he was
dismissed. He sued for an unfair dismissal, arguing that despite the situation he was
in fact an employee. (Independent contractors have no protection against unfair
dismissal as will be seen below.) The court held, looking at the realities of the

relationship, that Mr Jennings was indeed an employee. However, as Mr Jennings had
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not had tax deducted at source and had not paid any tax, the purpose of his contract
had been illegal because there was an intention to defraud the Inland Revenue. As all
students of contract will be aware, a contract set up for an illegal purpose is void and
no rights can arise from it. As such Mr Jennings could not rely on his rights not to be
unfairly dismissed. Jennings, however, should be distinguished from Newcastle
Catering v. Ahmed [1992] ICR 626 where the Court of Appeal distinguished between
contracts which were formed for an illegal purpose and contracts which were legal at
their inception but which were performed illegally. The Court held that in the latter
case, the innocence of the employee would be a defence and the contract would be
saved. Thus in the case, waiters who were dismissed and where it was later
discovered that the employer was committing VAT fraud, could still sue for unfair
dismissal.
Vicarious Liability

Employers can be made vicariously liable for the torts of their employees
committed during the course of their employment. As a general principle there is no
such liability for independent contractors.

Safety

The standard of care employers must exercise in relation to their employees'
safety, both at common law and under statute, is generally higher than that owed to
independent contractors.

Terms in the contract

In addition to the terms the parties themselves have negotiated the law implies
a host of terms into the employment relationship. The law will rarely interfere in a
contract between an employer and an independent contractor.

Employment Protection Rights

An employee enjoys a large number of employment protection rights. These
include the right not to be unfairly dismissed, the right to redundancy payment,
statutory maternity pay, statutory sick pay, security of employment after maternity
leave, protection of the right to belong or not to belong to a trade union and time-off

rights. Independent contractors have no such protection with one notable exception.
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Everyone is protected under the Sex Discrimination Act 1975 and the Race Relations

Act 1976 where they are providing personal services.

Tests for determining status

It can be seen from the discussion above that it is important for both parties to
know at the outset whether the relationship is that of employer/employee. It has also
been noted that it is the courts who determine, that status and the name the parties
give to the relationship is, normally, irrelevant. The courts over the years have
devised a series of tests to apply to a relationship to determine the status of the parties
within it.

Notes:

PAYE [pi: ei wai '1:] = pay as you earn a system for paying tax in which tax is

taken from workers™ wages and paid directly to the government.

Exercise 5. Discuss the problem of employment protection rights in Great

Britain and the Russian Federation.
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UNIT 8
Intellectual Property Law
The Concept of Intellectual Property

Intellectual property, very broadly, means the legal rights which result from
intellectual activity in the industrial, scientific, literary and artistic fields. Countries
have laws to protect intellectual property for two main reasons. One is to give
statutory expression to the moral and economic rights of creators in their creations
and the rights of the public in access to those creations. The second is to promote, as
a deliberate act of Government policy, creativity and the dissemination and
application of its results and to encourage fair trading which would contribute to
economic and social development.

Generally speaking, intellectual property law aims at safeguarding creators and
other producers of intellectual goods and services by granting them certain time-
limited rights to control the use made of those productions. Those rights do not apply
to the physical object in which the creation may be embodied but instead to the
intellectual creation as such. Intellectual property is traditionally known fo be divided
into two branches, “industrial property” and “copyright.”

The Convention Establishing the World Intellectual Property Organization
(WIPO), concluded in Stockholm on July 14, 1967 (Article 2) provides that
“intellectual property shall include rights relating to:

- literary, artistic and scientific works,

- performances of performing artists, phonograms and broadcasts,

- inventions 1n all fields of human endeavor,

- scientific discoveries,

- industrial designs,

- trademarks, service marks and commercial names and designations,

- protection against unfair competition,

and all other rights resulting from intellectual activity in the industrial,

scientific, literary or artistic fields.”
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The areas mentioned as literary, artistic and scientific works belong to the
copyright branch of intellectual property. The areas mentioned as performances of
performing artists, phonograms and broadcasts are usually called “related rights,” that
is, rights related to copyright. The areas mentioned as inventions, industrial designs,
trademarks, service marks and commercial names and designations constitute the
industrial property branch of intellectual property. The area mentioned as protection
against unfair competition may also be considered fo belong to that branch, the more
so as Article 1(2) of the Paris Convention for the Protection of Industrial Property
(Stockholm Act of 1967) (the “Paris Convention™) includes “the repression of unfair
competition” among the areas of “the protection of industrial property”; the said
Convention states that “any act of competition contrary to honest practices in
industrial and commercial matters constitutes an act of unfair competition” (Article
10).

The expression “industrial property” covers inventions and industrial designs.
Inventions are stated fo be new solutions to technical problems and industrial designs
are aesthetic creations determining the appearance of industrial products. In addition,
industrial property includes trademarks, service marks, commercial names and
designations, including indications of source and appellations of origin, and
protection against unfair competition. Industrial property typically consists of signs
transmitting information to consumers, in particular as regards products and services
offered on the market, and that the protection is directed against unauthorized use of
such signs which is likely to mislead consumers, and misleading practices in general.

Scientific discoveries, the remaining area mentioned in the WIPO Convention,
are not the same as inventions. The Geneva Treaty on the International Recording of
Scientific Discoveries (1978) defines a scientific discovery as “the recognition of
phenomena, properties or laws of the material universe not hitherto recognized and
capable of verification” (Article 1). Inventions are new solutions to specific technical
problems. Such solutions must, naturally, rely on the properties or laws of the
material universe (otherwise they could not be materially or “technically” applied),

but those properties or laws need not be properties or laws “not hitherto recognized.”
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An invention puts to new use, to new technical use, the said properties or laws,
whether they are recognized (“discovered”) simultaneously with the making of the
invention or whether they were already recognized (“discovered”) before, and
independently of, the invention.

Notes:

1. ...which is likely to mislead consumers - ...d4T0, BEpOSITHO, BBOJUT

NOKynaTesen B 3a0yKAeHHe. ..

Vocabulary

1. to result

o from — cnegoBaTh, MPOUCTEKATH, MPOUCXOIUTH

o in — IMETh Pe3yJILTATOM, KOHYAThCS

2. to promote

o creativity - MOOILIPSITH TBOPUECTBO

o dissemination - coieliCTBOBaTh paCIPOCTPAHEHUIO

o application - aKkTUBH3UPOBATh MPUMEHEHHUE

3.  to encourage fair trading — moompsATh (CIIOCOOCTBOBATH) YECTHYIO
(3aKOHHYI0) TOPTOBJIIO.

4. unfair competition

o protection against ~ - 3aIIMTa OT HEJOOPOCOBECTHON KOHKYPEHITUH

o repression of ~ - mpeceyeHre HeJOOPOCOBECTHON KOHKYPEHIIUU

5. appearance of industrial products — Bug (BHEHIIHUH  BUN)
TIPOMBITTUICHHBIX H37ICITHH.

6. to mislead consumers — BBOAUTH OKyTIaTeeH B 3a0TyKISHUE.

Exercise 1. Make five sentences using words and word combinations from
the Vocabulary.
Grammar points
Complex Subject
NupuHUTHBHAS KOHCTPYKIMUS, COCTOSIAs U3 MOAJIEkKAIIEro B O0IIEM Maiexe

WJIA MECTOMMEHUS B UMEHUTEJILHOM ITaJICKE + I/IH(I)I/IHI/ITI/IB.
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Complex Subject ynotpebisercs:

1. ¢ rmaronmamu B (hopMe cTpamaTeabHOTO 3aj0ra, 0003HAYAIOITUMHU:
duznyeckoe BocnpusTue — see, hear, notice
npuHyxaeHue — make, order
MIPEANOJIOKEeHNE, 0KUIaHNe, OCBEIOMIIEHHOCThL — know, consider, suppose

Intangible assets are known to be protected when they are registered as
patents, copyrights, trademarks and trade secrets.

W3BecTHO, 4TO HEeMaTepUallbHbIC IICHHOCTH MPUOOPETAIOT 3alIUTy, KOTla OHU
PETUCTPHUPYIOTCS B KauyeCTBE IATEHTOB, aBTOPCKUX IIpaB, TOPTOBBIX 3HAKOB W
KOMMEPYECKOW TalHBbI.

2. c Tmarojiamu to appear, to happen, to seem, to prove, to turn out B akTHBHOM
3ajore.

Patents appear to be very expensive to obtain and enforce.

Oxka3pIBaeTcs, 4YTO MPUOOPECTH M O0ECHEUYHTh MATeHTHI NPABOBOM 3aIIUTON -
OYEHB JIOPOTO.

3. C TaKUMU CIIOBOCOYETAHUSMH, KAK:

likely
to be <———unlikely
sure
certain
All firms are likely to optimize trademarks protection.

BeposiTHO, 4TO BCe GUPMBI ONTUMU3HUPYIOT 3aIIUTY TOPIOBOM MAPKH.

Exercise 2. Translate the sentences paying attention to the Complex
Subject.

1. A copyright is known to last for the life of the author or artist, plus 70 years,
whether or not it is registered.

2. In Re Coca-Cola, the Coca-Cola appeared to attempt to register as a trade
mark the well-known and distinctive shape of the bottle in which the beverage is

contained when protection under the registered design legislation had run out.
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3. A term of only 25 years is said to put British film producers at a serious
disadvantage as against producers in those countries affording protection to films for
the term of 50 years.

4. The absence of copyright in a title is known to be a basic principle of the law
of copyright in Britain.

5. New drawings produced in an attempt to get another term of protection were
held to be not original.

6. The author of a work is generally considered to be the first owner of any
copyright in it.

7. Fabric designs, if of sufficient originality, are supposed to be protected under
copyright.

8. In 1900 the then copyright legislation, based on the Act of 1842, was held to
furnish no protection for composers of musical works.

9. IP was recently reported by the New York Times to “have assumed an
enormous role in economy”.

10. Some general counsels are more likely to be integrating key IP decisions

into firm objectives.

Exercise 3. Read and render the text.

Overview of Options for Protecting Work Products
(The USA)

All firms must optimize trademark protection, but margins generated by brand-
name recognition rarely support much R&D. The ability of trademark and trade dress
protection to prevent copying of work products is also very limited. Designed to
prevent source confusion, it cannot be used to block others from copying service and
product innovations.

In contrast, patents are highly effective in protecting a wide spectrum of

innovative activities. Firms should not give away what can be sold. Conversely, they
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need not lock up things unlikely to be stolen, much less buy expensive locks and
patents are expensive to obtain and enforce.
Copyrights

Although copyrights are indispensable in some industries, they have value
across the board. Copyrights do not generally protect ideas or processes, software
aside, but firms should take advantage of all they offer for, e.g., ads, manuals and
webpages. Costs are low, and remedies are essentially unmatched.

Copyright protection arises automatically in most countries, but works
generated in the U.S. must generally be registered before suit can be filed here. The
government fee is only $30.00, and the registration process is straight-forward. The
term of protection, 95 years from the date of publication, exceeds most needs.
Owners can obtain profits, actual damages, costs and injunctions. If applications are
filed within three months of publication, egregious infringers may also be liable for
attorney fees and statutory damages up to $150,000.

However, independent contractors usually retain copyrights. While rights in
employees' work belongs to their employers, firms that have, e.g., web sites created
by outsiders should get assignments. Otherwise, expensive work may have to be
redone when changing contractors.

Trade Secrets

Trade secret protection is useful and available in all industries for any kind of
information that need not be published to fully exploit its commercial value. If
reasonable measures are taken to preserve secrecy, rights in customer lists and a full
range of other competitively useful information arise upon initial creation.

Unlike patent and copyright law, which is federal, trade secret rights are mostly
determined by state law. Industrial espionage and breaches of duties of confidentially
are forbidden, but reverse engineering (working backward from products obtained in
the marketplace) is not. Also, some states take a dim view of asserted rights that
interfere with employee mobility.

Damages, profits and injunctions for trade secret misappropriation are

automatically available, but protection is not free. Obvious costs include employee
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education and security (restricting access to premises and documents). Less obvious
costs include monitoring publications, trade show presentations and government
inspectors.

Patents

The main advantage of patents is explained in a leading Supreme Court
opinion:

While trade secret law does not forbid the discovery of the trade secret by fair
and honest means..., patent law operates "against the world," forbidding any use of
the invention for whatever purpose for a significant length of time. The holder of a
trade secret also takes a substantial risk that the secret will be passed on to his
competitors... in a manner not easily susceptible of discovery or proof. Where patent
law acts as a barrier, trade secret law functions relatively as a sieve.

When technology is covered by patents, firms have less need to worry about
security or departing employees - much less, exposing it to potential licensees.

The worth of patents (in contrast with the value of protected technologies) is
determined by the scope of their claims. Like deeds, claims set the metes and bounds
of protected territory. Claim scope is negotiated with the U.S. Patent and Trademark
Office (PTO) in a process called "prosecution."

Failing to secure adequate patent protection when it is needed is penny-wise
and pound-foolish. Conversely, claims of inadequate scope are a waste of money, as

are patents secured in the wrong countries.

Exercise 4. Make a precis of the text “Overview of Options for Protecting
Work Products”.
Discussion

Exercise 5. Arrange a round-table discussion on IP protection.
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UNIT 9

Environmental Law

North American Flora and Fauna

It is in the field of international regulation for the utilization and conservation
of flora and fauna, that the three continental States of North America have established
the most significant schemes of regulation cooperation. This scheme is composed of
conventional commitments, not only through their participation in some multilateral
instruments with extra regional States, but also through several trilateral agreements,
and other important, albeit fragmented, bilateral instruments concluded between
Mexico and the United States or between the United States and Canada. These
bilateral agreements have in the past served as examples for initiating trilateral
actions. However, the challenge of effectively protecting North American wildlife
and plant resources is much bigger than the action taken so far by the countries of the
region.

The world’s coniferous forests, which are the source of most of the planet’s
industrial wood production, cover 1.1 billion hectares, or 27 percent of the world’s
total forest area, and some 83 percent of these forests are in North America and
Russia. The total forested area in North America increased steadily in the early
twentieth century, after centuries of decline. More recently, however, the total gain
has dropped slightly. Data suggests that air pollution, including acid deposition, is
severely hampering growth rates and survival of trees over vast areas. Global
warming and ozone layer depletion are two other widespread atmospheric
phenomenon certain to have perilous effects on flora resources and their distribution.

Damage to forests from acidic deposition occurs both above and below ground.
Foliar damage and plant mortality are common symptoms of acidic deposition in
certain high-elevation forests of Europe and North America, perhaps because clouds,
mist, and fog are considerably more acidic than rain. According to the World
Resources Institute, North America’s higher elevation eastern coniferous forests have

experienced a rapid and severe deterioration since 1983 or 1984. The most affected
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areas are in the Appalachian Mountains from Georgia to New England. Canada’s
forests are also threatened by acid deposition, heavy metals, and ozone. Of Canada’s
161 million hectares of productive and accessible forests, 46 million hectares, or 28
percent of the total, receive wet acid sulfate depositions greater than 20 kilograms per
hectare per year, the threshold at which sensitive lakes are known to become
acidified.

Global climate change will certainly affect flora resources. There is wide
agreement that significant warming will occur in high latitudes, but there is little
agreement on the potential change in precipitation. In the highlands there are
temperate forests of oak, pine, and fir. The total number of species of vascular plants
native to Mexico is not known with certainty, but is probably around 25,000. The
potentially most vulnerable ecosystems are probably the high elevation alpine
grassland or "paramo". In northwestern Mexico, small populations of Abies Concolor
would be vulnerable to extinction. A mean annual warming of only two degrees
Celsius might also have significant effects on the extent of permanent ice on
Mexico’s higher peaks, notably the Citlaltepetl, the Popocatepetl and the Iztacihuatl.

The potential effects of climate change, acid rain, ozone layer depletion, and
other environmental interferences on North American fauna, give no less reason for
concern, especially in a region where devastation of natural resources has a long
history. By the mid-twentieth century alone, the United States had killed about four-
fifths of that nation’s wildlife, cut over half its timber, and used up two-fifths of its
iron ore.

What is at stake is the biodiversity of the region, that is, of the variety of living
things within it. It is widely accepted that the biosphere comprises extremely complex
and interrelated systems and that a change in even one element of a system creates
impacts on other elements and could affect, to some degree, the entire planet. This
interrelatedness is, therefore, a very important factor to be taken into account in the
management of various ecosystems, including any regional ecosystem. The warming
of the earth’s climate would lead to changes in precipitation distribution, winds, ice

cover, ocean currents, and other climate variables. It would also lead to a rise in sea
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level and greater extinction of species, both flora and fauna. Even catastrophic natural
events could be altered, such as heat waves and floods. Uncontrolled deforestation
would create rapid salinization of water reservoirs, reduction of water supply for
human and agricultural activities, flooding, soil erosion, and loss of biological
resources. In the case of trees, even a one degree Celsius rise would replace boreal
species, such as aspen and firs, with hardwoods. Global warming may alter migratory
paths of fish due to the anticipated increase in water temperatures because they rely
on specific food at specific points in their journey, and they depend on a specific
climate when they reach their destination. The greenhouse effect could leave the
entire Arctic Ocean free of ice each summer within a century since, if the ice melts,
the reflectivity of the area will be reduced and the water will absorb more heat. This
has implications for marine mammals, most of whom are dependent in some way on
the ice for survival. Ice melting will lead to higher seas, which will affect both marine
life, such as coral, and terrestrial life as well, because it will inundate coastal areas.
Currents will be altered, and it has been suggested that the Gulf Stream may «switch
off», which would threaten the ability of Europe to keep warm in winter. The likely
chain reaction from a relatively small increase in temperature could be devastating.

In the view of such an incredible array of present and future environmental
interferences affecting the immense biodiversity in North America, the apparently
impressive list of international actions already taken by the countries of the region

will surely look quite humble.

Essential vocabulary
acid deposition - KHCIIOTHBIC OTJIOKEHUS, KUCIIOTHBIC OCAIKU
ozone layer depletion - uctoieHnue, pa3pyiieHue 030HOBOTO CJIOS
coniferous forests - XxBoifHbIC JT€Ca
changes in precipitation distribution - u3MeHeHUs B pacpeIeICHUN 0CaIKOB
vascular plants - cocynucTteie pacTeHus
acid rain - KUCJIOTHBIA J0KIb

uncontrolled deforestation - He moanaromascs KOHTPOJIIO BEIPYOKa JIECOB
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salinization of water reservoirs - 3aCoJIeHHE BOJAOXPaHUIIHUII]

soil erosion - 3po3us MOYBHI

boreal species - 6opeanbHbIE BUIBI

to alter migratory paths of fish - u3BMeHUTH MUTpaAIIMOHHBIE TTYTH PHIO

greenhouse effect - mapHuKoOBBIT 3P PeKT

Grammar points
1. Dyukyuu «oney:
1. ®opmansHOe ToIekaliee. B aToil ¢dyHKIuM “one” Ha PyCCKUHM S3BIK HE
NEPEBOUTCS.

One may (must) consider... — MoxHO (Hy>HO) pacCMOTPETH ...

2. CnoBo-3aMeHuTeNb. B 3TON (QPyHKIMHM TEPEBOAMTCS CYIIECTBUTEIBHBIM,
BMECTO KOTOPOTO CTOUT, UM HE MEPEBOIUTCS BOBCE.
The new Committee shows dramatic change from the old one. — Hogsrit

KOMHUTCT 3HAYUTCIbHO OTJIIMYACTCA OT CTApOro.

3. YHCIUTENBHOE «OAUH.
One of the most important issues of today is the fight against terrorism. —

CeronHst 0JHOM U3 BaXKHEHIINX MPOOJIEM SABJIsieTCs O0pb0a ¢ TeppOPU3MOM.

11. «It» B pyHK1IMM POPMATBHOTO AOTIOJTHEHHUS.

B ¢yskuu dhopmaabHOTO JAOMOTHEHUS MECTOUMEHUE it yIOTpeOsIeTcs mocie
riaroJioB to consider, to feel, to find, to learn, to make, to put, to think, to understand,
to believe, to insist on, to object to, to depend on, to count on.

We count on it that the talks will be a success. — MblI paccunTbiBaeM Ha TO, YTO
MIEPETOBOPHI OYIyT YCIETTHBIMHU.

The parties objected to it that any steps increasing international tension be
taken. — CTOpOHBI BO3pa)Kajau MPOTHUB TOTO, YTOOBI MPEANPUHUMAINCH IIIary,

YCHIIMBAIOIIKUEC MEKAYHAPOIHYIO HAIIPAKCHHOCTD.
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Exercise 1. Translate the sentences paying attention to the functions of
“one” and “it”.

1. One should bear in mind that similar actions are expected on the part of the
US administration.

2. Head of the International Atomic Energy Agency whose nuclear inspectors
were evicted from North Korea said Washington didn’t want to treat the crisis as a
bilateral one.

3. People continue to rely on written agreements for years but if a serious
disagreement arises they may decide it necessary to take a legal action.

4. Most countries find it convenient to set up separate systems of criminal and
civil courts.

5. The vagrancy laws, some judges observe, make it a crime to be poor,
downtrodden and unemployed.

6. In the United States the district courts are the lowest ones in the federal court
system.

7. In the English legal system a practicing lawyer must hold one of two
professions.

8. One of the distinctive features of the American system of Government is the
power of judicial review, which enables the federal courts to rule on the
constitutionality of legislative and executive acts.

9. To qualify as a barrister one must take a one-year Bar Vocational Course
followed by the Bar Final Examination.

10. The police regarded it suspicious that the dead woman’s husband had

recently taken out a life insurance policy in her name.

Exercise 2. Read and translate the text.

Exercise 3. Make a précis of the text.
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Exercise 4. Read and render the text.

Ecological Cooperation in North America. Bilateral Cooperation

Mexico, the United States, and Canada are parties to the 1984 Vienna
Convention on the Protection of the Ozone Layer as well as to its 1986 Montreal
Protocol. Mexico was the first country to ratify the Montreal Protocol and has
committed itself to reducing the use of controlled substances by 1993, in the case of
chlorofluorocarbons, and by 1996 in the case of halons. Mexico’s deadlines are 17
and 14 years ahead of the schedule set by the Protocol, which is significant since
Mexico contributes one percent of the global production and consumption of ozone
depleting substances. Both Mexico and Canada were quite active in negotiations
leading to the adoption of the Montreal Protocol amendments to address ozone
depletion. Mexico’s participation was instrumental in securing the establishment of a
Multilateral Fund to finance the incremental costs to developing countries for
reducing of banning the use of the halons, carbon tetrachloride, methylchloroform,
and HCFCs. The latter was accomplished despite lack of enthusiasm on the part of
the United States, especially on the rules for the operation of the Fund. The same was
the case for the provisions agreed to on the transfer of required technologies to the
developing countries. Both achievements will have a significant effect on the ongoing
United Nations negotiations for climate change.

While there is not a lot of concrete evidence on the extent or impacts of global
warming, what is known has been sufficient to trigger an unprecedented amount of
international consultations, mostly through the IPCC process. The alarming risks
facing present and future generations are the result of human activities and may
provoke disastrous consequences, not only to the atmosphere but to the planet as a
whole. Since 1984, a lot of time, effort, and financial resources have been devoted
internationally to taking precautionary measures to handle this formidable challenge.
Significant progress has been made in international negotiations despite prevailing
disagreement, ignorance, or lack of full comprehension, as to all of the causes and

potential effects of the greenhouse phenomenon.
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The three North American countries have been quite active and played leading
roles in the IPCC global warming negotiations, albeit not necessarily in the same
direction. Dismay has been the response of the international community, mostly by
the Europeans and some developing countries, at the attitude adopted in the
negotiations by the United States government. In contrast with an announced
intention to be the «President of the Environment», George Bush and his
administration have consistently opposed immediate adoption of concrete national
and international actions to respond effectively to climate change sources and
consequences. The United States has delayed any immediate action, calling instead
for more research and information prior to undertaking any specific legal
commitments.

Canada has played a more moderate role in the negotiations, but perhaps not
sufficiently adequate given the potential consequences of global warming on its
territory, natural resources, and environment. This may be the price that Canada has
paid for attempting to play an intermediary role among the various competing
interests.

Mexico, on the other hand, has become one of the most active and constructive
developing countries in the IPCC process and is outstanding for its detailed proposals
to dealing with the problem. It has championed the so-called «precautionary
principle», the establishment of an international trust fund to cover the incremental
costs to be incurred by developing countries in substituting environmentally friendly
technologies that do not produce greenhouse gases for cheaper but more destructive
technologies, and the transfer of such technologies on a preferential and
noncommercial basis. Mexico’s position may come from its increasing awareness and
concern regarding potential effects on the quality of its environment, on the
protection of its natural resources, and on the health of its nationals. There also seem
to be a growing understanding of the need to cope with the anthropogenic sources of
greenhouse gases originating within its jurisdiction. At stake are more than 10,000
kilometers of shoreline, the resources of one of the largest exclusive economic zones,

the fourth richest biological diversity, and the well-being of present and future
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generations. In addition, there may be serious threats to its water resources in the
northern border region.

The positions taken by the three North American countries in the international
conferences on global climate change and on global biodiversity may very well
indicate the positions they will take in the face of any proposal for the formal

establishment of a North American region of ecological cooperation.
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UNIT 10
International Law
The Nature of Human Rights

The preamble to the Universal Declaration of Human Rights adopted on 10
December 1948 emphasizes that ‘recognition of the inherent dignity and of the equal
and inalienable rights of all members of the human family is the foundation of
freedom, justice and peace in the world: While there is widespread acceptance of the
importance of human rights in the international structure, there is considerable
confusion as to their precise nature and role in international law.

The cornerstone of UN activity has been without doubt the Universal
Declaration of Human Rights adopted by the UN General Assembly on 10 December
1948. It was intended not as a legally binding document as such but, as its preamble
proclaims, ‘a common standard of achievement for all peoples and nations’. Its thirty
articles cover a wide range of rights, from liberty and security of the person (article
3), equality before the law (article 7), effective remedies (article 8), due process
(articles 9 and 10), prohibitions on torture (article 5) and arbitrary interference with
privacy (article 12) to rights protecting freedom of movement (article 13), asylum
(article 14), expression (article 19), conscience and religion (article 18) and assembly
(article 20). One should also note that included in the Declaration are social and
economic rights such as the right to work and equal pay (article 23), the right to
social security (article 25) and the right to education (article 26).

Although clearly not a legally enforceable instrument as such, the question
arises as to whether the Declaration has subsequently become binding either by way
of custom or general principles of law, or indeed by virtue of interpretation of the UN
Charter itself by subsequent practice. The Declaration has had a marked influence
upon the constitutions of many states and upon the formulation of subsequent human
rights treaties and resolutions. It is also to be noted that in 1968, the Proclamation of
Tehran at the conclusion of the UN-sponsored International Conference on Human
Rights stressed that the Declaration constituted ‘an obligation for members of the

international community’. The Declaration has also been referred to in many cases,
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and its importance within the context of United Nations human rights law should not
be disregarded. The intention had been that the Declaration would be followed
immediately by a binding universal convention on human rights, but this process took
considerably longer than anticipated. In the meantime, a number of important
international conventions dealing with selective human rights issues were adopted,
including the Genocide Convention and the Convention on the Elimination of Racial
Discrimination.

The Vienna Declaration and Programme of Action, adopted in 1993,
emphasized that all human rights were universal, indivisible and interdependent and
interrelated. The protection of human rights was seen as a priority objective of the
UN and the interrelationship of democracy, development and respect for human
rights and fundamental freedoms underlined. Additional facilities for the UN Centre
for Human Rights were called for as well as the establishment of a UN High
Commissioner for Human Rights. The declaration made particular reference inter alia
to the problems of racial discrimination, minorities, indigenous peoples, migrant
workers, the rights of women, the rights of the child, freedom from torture, the rights
of disabled persons and human rights education.

The post of UN High Commissioner for Human Rights was indeed established
several months later and filled in April 1994. In General Assembly resolution
481141, it is provided that the UN High Commissioner for Human Rights would be
the UN official with principal responsibility for UN human rights activities. The High
Commissioner is responsible for promoting and protecting the effective enjoyment by
all of all civil, cultural, economic, political and social rights, providing through the
UN Centre for Human Rights and other appropriate institutions, advisory services
and other assistance including education and engaging in dialogue with all
governments with a view to securing respect for human rights. The High
Commissioner may also make recommendations to competent bodies of the UN
system with a view to improving the promotion and protection of all human rights.
He has engaged in a series of visits to member states of the UN and has become

involved in coordination activities.
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International law since 1945 has focused primarily upon the protection of
individual human rights, as can be seen from the Universal Declaration of Human
Rights. In recent years, however, more attention has been given to various
expressions of the concept of collective rights, although it is often difficult to
maintain a strict differentiation between individual and collective rights. Some rights
are purely individual, such as the right to life or freedom of expression, others are
individual rights that are necessarily expressed collectively, such as freedom of
assembly or the right to manifest one’s own religion. Some rights are purely
collective, such as the right to self-determination or the physical protection of the
group as such through the prohibition of genocide, others constitute collective
manifestations of individual rights, such as the right of persons belonging to
minorities to enjoy their own culture and practice their own religion or use their own
language. In addition, the question of the balancing of the legitimate rights of the
state, groups and individuals is in practice crucial and sometimes not sufficiently
considered. States, groups and individuals have legitimate rights and interests that
should not be ignored. All within a state have an interest in ensuring the efficient
functioning of that state in a manner consistent with respect for the rights of groups
and individuals, while the balancing of the rights of groups and individuals may itself

prove difficult and complex.

Essential vocabulary
inalienable right - HeoTBEeMIIEMOE TTPABO
indigenous peoples - KOpeHHBIE HAPOIbI

freedom of assembly - cBo60a coOpanuit

Grammar points
Oo6o0marouiee “which”
The world is changing and new legal rules have to be created quickly, which is
done through Parliament. — Mup MeHsieTcs, ¥ HOBBIE MPABOBbIE HOPMBI JTOJKHBI

MPUHUMATBCS OBICTPO, UMO OCYUeCMBIAemcs NapiaMeHNMOM.
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Exercise 1. Translate the sentences.

1. If we had a world currency we’d have no exchange rates, which presumably
would be good for trade.

2. In many countries, professional people such as lawyers, doctors and
architects are not allowed to form limited companies, which makes them serve their
clients better because they have unlimited liability.

3. In nations with democratic systems of government, most court cases are
open to public, which means that any member of the public may witness a court case.

4. When parties are joined in an action, they are called either co-plaintiffs or
co-defendants, which simply means that more than one party is involved on either
side of an action.

5. Both arbitration proceedings and decisions are kept confidential, which is a
great advantage in disputes which relate to sensitive matters.

6. The Department of Trade and Industry tries to ensure that British markets
are open and competitive, which includes ensuring that mergers and takeovers do not
prevent competition among firms.

7. Every state has the right to equality in law with every other state, which
means that states have equal rights in court if they become parties to a dispute and

receive equal treatment in international organizations.

IlepeBox “whether”.

Coros “whether” ynoTrpebiisieTcsi B aHIJTMHCKOM SI3bIKE JIJI1 BBOJAa KOCBEHHOTO
BOIPOCA; OMPEACTUTEILHBIX PUIATOYHBIX MPEIOKEHUH, BRIPAKAIOIINX COMHECHHE,
YCJIOBHBIX MPEIJIOKEHUM, TTPEANOJIAraloIuX BEIOOP, U MIEPEBOUTCS YACTULICH <«JTH,
CTOSITIIEH MOCJIE TIIarojia — CKa3yeMoro.

The question of whether excessive force may be used in self-defense frequently
arises. — Borpoc o ToM, MOXKHO JIM MPEBBINIATH MPEASTbl HEOOX0AUMON OOOPOHHI,

BO3HHKACT 4acCToO.
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Exercise 2. Translate the sentences.

1. A universal standard judges apply is whether it is in the child’s best interest
to be adopted by the petitioners.

2. A principal which seems to be basic is that the power to perform acts is
derived from the constitution of an organization, whether such power is explicit or
implied.

3. Some organs are constitutionally established, whether they are principal
(e.g., the General Assembly and the Security Council of the United Nations) or
subsidiary (e.g., the Military Staff Committee); others are created by an organ of the
organization.

4. Whether someone was given a hearing is easily established by the evidence
of witnesses, but the question of whether the judge was biased is ultimately
unanswerable.

5. Imposing responsibility or legal liability on the owner, whether imposed by
the state legislature or through case law, is a growing trend.

6. Whether or not it is registered, a copyright lasts for the life of the author or
artist, plus seventy years.

7. Whether a particular requirement is mandatory or directory will have to be
decided by the court.

8. If the will and the probate proceedings are contested, the court conducts a

hearing and decides whether or not there are valid objections to the will.

Exercise 3. Read and translate the text.

Exercise 4. Make a précis of the text.

Exercise 5. Read and render the text.
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The Protection of Minorities

Various attempts were made in the post-First World War settlements,
following the collapse of the German, Ottoman, Russian and Austro-Hungarian
Empires and the rise of a number of independent nation-based states in Eastern and
Central Europe, to protect those groups to whim sovereignty and statehood could not
be granted. Persons belonging to racial, religious or linguistic minorities were to be
given the same treatment and the same civil and political rights and security as other
nationals in the state in question. Such provisions constituted obligations of
international concern and could not be altered without the assent of a majority of the
League of Nations Council. The Council was to take action in the event of any
infraction of minorities’ obligations. There also existed a petition procedure by
minorities to the League, although they had no standing as such before the Council or
the Permanent Court of International Justice. However, the schemes of protection did
not work well, ultimately for a variety of reasons ranging from the sensitivities of
newly independent states to international supervision of minority issues to overt
exploitation of minority issues by Nazi Germany in order to subvert neighboring
countries. After the Second World War, the focus shifted to the international
protection of universal individual human rights, although several instruments dealing
with specific situations incorporated provisions concerning the protection of
minorities, and in 1947 the Sub-Commission on the Prevention of Discrimination and
the Protection of Minorities was established. It was not, however, until the adoption
of the International Covenant on Civil and Political Rights in 1996 that the question
of minority rights came back onto the international agenda. Article 27 of this
Covenant provides that ‘in those states in which ethnic, religious or linguistic
minorities exist, persons belonging to such minorities shall not be denied the right, in
community with the other members of their group, to enjoy their own culture, to
profess and practice their own religion, or to use their own language.

This modest and rather negative provision as formulated centers upon ‘persons
belonging’ to minorities rather than upon minorities as such and does not define the

concept of minorities. Nevertheless, the UN Human Rights Committee has taken the
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opportunity to consider the issue in discussing states’ reports, individual petitions and
in a General Comment. In commenting upon states’ reports made pursuant to the
International Covenant, the Committee has made clear, for example, that the rights
under article 27 apply to all members of minorities within a state party’s territory and
not just nationals, and it has expressed concern with regard to the treatment of

minorities within particular states.
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UNIT 11
CYBER LAW

Computers and the Internet — cyberspace — together comprise one of the great
technological developments of modern times and its importance and impact continue
to grow. Beginning in December 2010, the world watched the “Arab Spring” —
popular uprisings throughout the Middle East that brought down governments in
Tunisia, Egypt, and Libya, and challenged leaders throughout the area. These
movements were organized and fueled by the Internet. In response, threatened
governments fought back by trying to limit access to the Internet generally and social
media sites in particular.

Cyberspace is a disruptive technology which, depending on your perspective,
can fight repression or undermine legitimate laws. It has brought change to every
aspect of our lives — how we make friends, buy things, obtain news, campaign for
election, start revolutions, challenge the status quo.

Inevitably, new technologies create the need for new law. In the 13th century,
England was one of the first countries to develop passable roads. Like the Internet,
these roadways greatly enhanced communication, creating social and business
opportunities, but also enabled new crimes. Good roads meant that bad guys could
sneak out of town without paying their bills. Parliament responded with laws to
facilitate the collection of out-of-town debts. Similarly, while the Internet has opened
up enormous opportunities in both our business and personal lives, it has also created
the need for new laws, both to pave the way for these opportunities and to limit their
dangers.

The process of lawmaking never stops. Judges sit and legislatures meet — all in
an effort to create better rules and a better society. However, in an established area of
law, such as contracts, the basic structure changes little. Cyber law is different
because it is still very much in its infancy. Not only are new laws being created
almost daily, but whole areas of regulation are, as yet, unpaved roads. Although the

process of rulemaking has progressed well, much debate still surrounds cyberspace
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law and much work remains to be done. The areas of regulation are still incomplete
and being debated.

Cyber law affects many areas of our lives. The issues that are unique to the
cyber world are online privacy, spam, and cybercrimes.

Privacy

The Internet has vastly increased our ability to communicate quickly and
widely. In the pre-Internet era, setting up a meeting required days of phone tag. Intra
office memos were typed, photocopied, and then hand-delivered by messengers.
Catalog orders were sent via regular mail, a slow, inefficient, and costly method. As
wonderful as cyber communication can be, though, it is not without its dangers.

Tracking Tools

Consumers enter the most personal data—credit card numbers, bank accounts,
lists of friends, medical information, product preferences — on the Internet. Because
our interactions with a computer often take place in isolation (sitting alone at home,
at work or in a cafe), the experience feels private. It is anything but. In effect, the
Internet provides a very large window through which the government, employers,
businesses, and criminals can find out more than they should about you and your
money, habits, beliefs, and health. Even email has its dangers: who has not been
embarrassed by an email that ended up in the wrong mailbox?

The most troubling aspect of these Internet privacy issues is that consumers are
often unaware of who has access to what personal information, how it is being used,
and with what consequences. As a result, a privacy discussion seems abstract. But the
reality is that the Internet provides many opportunities for good guys and bad to
secretly gather information for their own purposes, both good and bad.

It used to be that marketers geared their ads to specific websites, but now they
target individual consumers. The 50 most popular websites in America (which
account for 40 percent of all page views) install thousands of tracking tools on the
computers of people who visit their sites. Called “behavioral targeting,” these tools
not only collect data on all the websites someone visits, they also record keystrokes to

keep track of whatever information the consumer has entered online. These tools are
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placed on computers without notice or warning to the consumer. In a recent report,
Dictionary.com was the worst offender, placing over 200 tools on the computers of
unaware visitors. On the other hand, Wikipedia.org is one highly popular site that
installs none. To take another example of privacy issues, as part of its Street View
program that provides photographs of streets around the world, Google captured data
from home Wi-Fi networks.

Once the trackers have gathered financial, health, and other personal
information, they sell it to data-gathering companies that build profiles which, while
technically anonymous, can include so much personal information that it is possible
to 1dentify individuals. How many times have you revealed your ZIP code, birth date,
and gender on the Internet? Those three pieces of information are usually enough to
identify an individual’s name and address. The profiles are then sold to advertisers on
stock market-like exchanges. Now that cell phones have GPS tracking devices and
readers use electronic books, where you have been and what you are reading is also
available.

In short, Internet users are inadvertently providing intensely personal data to
unknown people for unknown uses. The problem is likely to grow. The newest web
language, HTMLS, permits tracking software to store larger amounts of data. Also,
software developers have created tracking tools that are harder to delete. Every
browser uses a different deletion system, which makes life even more complicated for
the concerned consumer.

Many commentators argue that without significant changes in the law, our
privacy will be obliterated. But, so far, consumers have been relatively unconcerned.
They tend to be unaware of the dangers, and they appreciate the benefits — for
example, this tracking software can be used to store passwords so that when you log
on to Amazon.com, the site recognizes you and lets you in without your having to
enter your email address and password. Consumers can also benefit from targeted
advertisements. Industry representatives argue that without the revenue from ads,
many Internet sites would not be free to consumers. As a result, privacy on the

Internet is very much like the weather — everyone talks about it, but (so far) no one
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has done much about it. But this you should believe: highly personal information
about you has been collected without your knowledge or approval.
Regulation of Online Privacy
There is a wide range of possible sources of laws and regulations to protect
online privacy, but they are in an early, and relatively ineffective, stage of

development.

Self-Regulation

In an effort to forestall government regulation, several marketing trade groups
issued their own report, “Self-Regulatory Principles for Online Behavioral
Advertising.” These principles require websites that use tracking tools to provide
notice of data collection that is “clear, prominent, and conveniently located.” In
addition, the websites must permit consumers to opt out of tracking with only a few
clicks. However, we have been unable to find a single website that complies with
these principles, even among the companies that sponsored the report.

Members of Congress have filed many bills to regulate online privacy. So
intense, however, is the debate between industry and consumer advocates that no
consensus—and little law—has emerged. There is, however, some applicable
government regulation.

European Law

The European Convention on Human Rights declares, “Everyone has the right
to respect for his private and family life, his home, and his correspondence.” The
European Union’s e-Privacy Directive requires an opt-in system, under which
tracking tools cannot be used unless the consumer is told how the tools will be used
and then specifically grants permission for their use. However, this directive may be
interpreted to mean that consumers have granted permission for tracking tools if they
fail to change the default privacy settings on their web browsers. At this writing,
European nations are just beginning to implement the e-Privacy Directive, so it may
be some time before the impact of these rules is clear.

In theory, even companies outside Europe will have to comply with European
rules if they interact with European customers. Recently, European agencies insisted
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that Google, Microsoft, and Yahoo! enhance their protection of users’ search
histories; and a court in Italy held that Google had violated that country’s privacy
laws by posting a video of students bullying an autistic boy.

Spyware

Is your computer running sluggishly? Does it crash frequently? Has the home
page on your web browser suddenly changed without your consent? Is there a
program in your systems tray that you do not recognize? Y ou might have spyware on
your computer.

Congress has considered legislation to control spyware but has not taken final
action. California, however, has enacted the Consumer Protection Against Computer
Spyware Act, which makes spyware illegal.

Notes:

1. Not only are new laws being created almost daily, .... — 30. 1 xoTs HOBBIE
3aKOHBI IPUHUMAIOTCS TIOYTH KaXKJIbIA JICHb, ...

2. It used to be that ... - Panbie ...

3. ... these tools not only collect data ... they also record ... - 3Tu cpeacTBa He
TOJILKO COOMPAIOT TAaHHBIC ..., HO TaKXKe PUKCUPYIOT ...

4. As wonderful as cyber communication can be ... — 30. Y xoTs o01ienue B
KUOEPIPOCTPAHCTBE MOXKET OBITH 3aMEUATENbHBIM ...

5. The problem is likely to grow. — [Ipo6iema, o Bceil BEpOSTHOCTH, OyAeT
yCYTyOIsIThCS.

6. At this writing... — B To Bpems1, Korja numiyTcsi 3TH CTPOKH ...

Essential vocabulary
1. a password — mapomb
2. to build a profile — co3naBate mpodaiin
3. software developers — pazpaboT4rKy MPOTPAaMMHOTO 0OeCTIEUeHUS
4. tracking - oTcnexuBaHue

tracking tools — cpencTBa oTcleKUBaHUS
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to opt out of tracking — oTka3zaTbCsi OT OTCIICKUBAHUS

5. to enter on the Internet — BBoauTh B UHTEpHET

6. “behavioral targeting” — oTClIe’)KMBaHHE MOMCKOBBIX 3aITPOCOB

7. to obliterate privacy — yHHYTOXXHUTh ITPaBO HAa HEPUKOCHOBEHHOCTh YaCTHOM
KUZHH

8. to log on to — BoiiTH Ha caifT

9. to collect data — cobupaTs uHpopmMarHIo

Grammar points
1. ITapupblii coro3. The Correlative Conjunction.
Both ... and Ha pycckuil sS3bIK IEPEBOAUTCS “KaK ... TAK U, “U ... 0
The reality is that the Internet provides many opportunities for good guys and  bad
to secretly gather information for their own purposes, both good and bad.
Ho npeuictBuTenbHOCT, TakoBa, 4Yr0 IHTEpHET mpenocraBiasieT MHOIO

BO3MOYKHOCTEH JJi1 XOpOUIMX MapHeW M IUIOXUX coOupaTh MHGOPMAIMIO B CBOUX

HOeJrIX, KaK XOpoUuXx, TaK M IIJIOXHUX.

2. bBeccoro3noe noxunHenue. Asyndetic Subordination.

JIBa THMa MPUAATOYHBIX MPEUIOKEHUH MOTYT MPHUCOSAUHITHCS K TJIABHOMY
MPEeIIoKEHHIO 0€3 COr03a: JOMOJHUTENbHBIE U onpenenuTenbHbie. [Ipu nepeBose Ha
PYCCKHI SI3bIK TaKUX MPHIATOYHBIX, BBOJSTCS COOTBETCTBYIOIIME COIO3BI YTO H
KOTOPBI:

The article you gave me yesterday is very interesting.

CraTps, KOTOPYIO ThI 121 MHE BYepa, OYeHb UHTEpECHAsI.

The lawyer tried to prove capital punishment was not a deterrent to
murderers.

AIBOKaT mbITAlICA JO0Ka3aTh, YTO CMEPTHAasA Ka3Hb He SIBJseTCHA
npensiTcTBUEM JJI1 YOUIII.

3. CamocrosiTeqbHbIN repyHanaiabubliil 00opot (CI'O). Predicative

Construction with the Gerund.

120



CaMOCTOATENbHBIA TePYHIUATBHBI 000POT COCTOUT W3 CYIIECTBUTEIbHOIO
(B oOmeM uWIM NPUTSKATEILHOM TaJeKe) WJIM MeCcTOMMeHHMsi (JIMYHOTO B
00BEKTHOM MaJeKe UK MPUTHKATETLHOT0) B COYETAHUM C FTepyHANEeM.

Ha pycckwii s3bIK TepyHAHAIBHBIE OOOPOTHI, KaK TMPaBHIIO, IMEPEBOMATCS
IPUIATOYHBIMU MPEATIOKEHUSIMU, PEXKE - CYIIECTBUTEIbHBIMU:

The barrister for the defence insisted on the eye-witness testifying at the trial.

AI[BOKaT 3allIUThI HACTOSJI HAa TOM, 4T00bI Oo4YecBHICI JaBaJ MOKAa3aHUA B CYJC.

Exercise 1. Read and translate the sentences. Pay attention to:

A. the correlative conjunction “both ... and”:

1. While the Internet has opened up enormous opportunities in both our
business and personal lives, it has also created the need for new laws, both to pave
the way for these opportunities and to limit their dangers.

2. The term “criminology” is used both in general and special sense.

3. Both liquidation and bankruptcy may be a bit hard on some of the creditors,
who will not be paid if the liabilities of the company exceed its assets, but they do
enable an efficient business to cut down its losses and close down instead of being
forced to continue without any hope of ever making a profit.

4. Whatever the actual loss due to computer misuse, both Congress and the
state legislatures have passed statutes to deal specifically with cybercrime.

B. asyndetic subordinate sentences:
1. The defendant says he cannot pay the amount the court has awarded.
2. The prisoner hoped he would be remanded on bail.

3. The judge said the person was charged with treason.

4. Certain discretionary powers the monarch has are known as the Royal
prerogative.

5. The attorney at law was sure his client wouldn’t plead guilty.

6. One should know the job of a juror is to listen to evidence and to decide upon

guilt or innocence of the accused.
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7. The Company engaged the best commercial lawyer they could find to
represent them but they still lost the case.

8. Setting up, running, and winding up a company are not the only legal
matters businessmen have to deal with.

9. Company directors, partners and sole traders have to consider the legal
implications of making contracts, and the torts they may face if a product injures a
consumer.

10. Called “behavioral targeting,” these tools not only collect data on all the
websites someone visits, they also record keystrokes to keep track of whatever

information the consumer has entered online.

C. Predicative Construction with the Gerund:
1. The House of Commons saw no reason for the Queen not signing the bill.
2. The authorities do mind other people breaking the rules.

3. Taking into account the possibility of a convict becoming reformed before
his term of imprisonment is completed, criminal law provides for conditional release.
4. Preserving good order results simply from the police being in existence.

5. The witnesses informed the police of the juvenile having committed an
offence.

6. The detective insisted on the perpetrator returning the stolen property.

7. History has many examples of the achievements of the human brain being
used against mankind.

8. There is no such thing as “trial by jury” in the sense of a case being heard by
the jury alone, without the guidance of a professional judge.

9. Randal Morgan, the deputy sheriff, knew about the suit being filed by the
customer against the store owner.

10. To achieve consistency in decisions, the courts developed the practice of
decisions of higher courts binding to lower courts.

11. The registrar in a county court can hear cases where the claim does not

exceed $ 200; he may take cases beyond this figure if parties consent to his doing it.
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12. Consumers tend to be unaware of the dangers, and they appreciate the
benefits—for example, this tracking software can be used to store passwords so that
when you log on to Amazon.com, the site recognizes you and lets you in without
your having to enter your email address and password.

13. Another public dispute concerned the attempt of the Defence department to
insist on an allowance being made in the SALT agreement for the cruise missile that
is under development.

14. No sign exists of the president having concerned himself with the substance

of these two important questions.

Exercise 2. Substitute the highlighted definitions with words from above.

Internet, cyberspace, spam, cybercrime, software, website, passwords, spyware,
shilling, phishing, hacking.

1. Computer misuse.

2. A computer program that enters a user’s computer without permission and
monitors and reports the user’s activities.

3. A fraudster sends a message directing the recipient to enter personal
information on a website that is an illegal imitation of a legitimate site.

4. A seller at auction either bids on his own goods or agrees to cross-bid with a
group of other sellers.

5. Gaining unauthorized access to a computer system.

6. Unsolicited e-mail that is objectionable.

7. The international computer network.

8. A word or string of characters used for user authentication to prove identity
or access approval to gain access to a resource (example: an access code is a type of
password), which is to be kept secret from those not allowed access.

9. The notional environment in which communication over computer networks
occurs.

10. A collection of related web pages, including multimedia content, typically

identified with a common domain name, and published on at least one web server. A
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website may be accessible via a public Internet Protocol (IP) network, such as
the Internet, or a private local area network (LAN), by referencing a uniform resource
locator (URL) that identifies the site.

11. A part of a computer system that consists of data or computer instructions,
in contrast to the physical hardware from which the system is built. In computer
science and software engineering, computer software is all information processed by
computer systems, programs and data. Computer software includes computer
programs, libraries and related non-executable data, such as online documentation or
digital media. Computer hardware and software require each other and neither can be

realistically used on its own.

Exercise 3. Read the text and say why spam is called so.

Why Do They Call It Spam?

There is some debate about the exact source of the term “spam”. There are two
widely accepted versions of how unsolicited bulk e-mails became known as “spam”.
First, many believe the term “spam” comes from the Monty Python song, “Spam
spam spam spam, spam spam spam spam, lovely spam, wonderful spam”. Just like
the lyrics of the song, spam is an endless repetition of worthless text.

The second version is that the term “spam” comes from a computer lab group
at the University of Southern California who gave unsolicited bulk e-mails the name
“spam” because it has many of the same characteristics as the lunchmeat Spam (i.e.
nobody wants it or ever asks for it; no one ever eats it; and it is the first item to be

pushed to the side when eating the entrée).

Exercise 4. Fill in the blanks with proper prepositions where necessary.

A. The term “Internet” means “the international computer network ..... both
Federal and non-Federal interoperable packet switched data networks,” according

..... 47 U.S. Section 230 (f)(1). It began ..... the 1960s as a project to link military
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contractors and universities. Now, it is a giant network that connects smaller groups
..... linked computer networks. The World Wide Web was created ..... 1991 ..... Tim
Berners-Lee as a subnetwork ..... the Internet. It is a decentralized collection .....

documents containing text, pictures, and sound. Users can move from document .....

document using links that form a “web” ..... information.

B. The explosive growth ..... the use ..... computers ..... the business world
..... the past few years has brought ..... it a corresponding increase ..... computer
misuse. Traditional (precomputer) state and federal laws applicable ..... such crimes
as trespass and larceny are not necessarily appropriate .....prosecution ..... cases .....
computer fraud and computer theft. ..... example, one court held that a city
employee’s use ..... the city’s computer facilities ..... his private sales venture could

not support a theft conviction absent (in the absence of) any evidence that the city
was deprived ..... any part ..... value or use ..... the computer. ..... some cases, use
..... a computer has not been deemed “property” ..... traditional theft statutes.
Computer crimes fall mainly ..... three broad categories: simple unauthorized
access, theft ..... information, and theft ..... funds. Among schemes that have been
subjects ..... litigations are (1) stealing ..... a competitor’s computer program; (2)
paying an accomplice to delete adverse information and insert favorable false
information ..... the defendant’s credit file; (3) a bank’s president having his account

computer coded so that his checks would be removed and held rather than posted so

he could later remove the actual checks ..... their being debited; and (4) a disgruntled
ex-employee’s inserting a “virus” ..... his former employer’s computer to destroy its
records.

Exercise 5. Insert the words and word combinations given below.

Translate the text into Russian.
Cyber crime (3); prosecutions; computer trespass; computer services; damage;
computer; comprehensively; computer misuse; software; losses of computer

programs and data; computer hardware; computer controles.
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Some estimate that losses due to ..... may be as high as $ 35 to $ 40 billion per
year (including thefts of funds, ....., losses of trade secrets, and damage done to ..... ).
These estimates may not be reliable, but it is clear that a substantial amount of ..... is
never discovered and a high percentage of that is discovered is never reported
because (1) companies do not want publicity about the inadequacy of their ..... and
(2) financial institutions, such as banks, fear that reports of large losses of funds, even
when insured, are likely to cause depositors to withdraw their funds in the interest of
safety.

At least 45 states have passed laws dealing with ..... . Most of the statutes .....
address the problem, outlawing (1) ..... (unauthorized access); (2) ..... to computer
hardware or ..... (e.g. use of “viruses”); (3) theft or misappropriation of ..... , and (4)
unauthorized obtaining or disseminating of information via ..... . There have been
relatively few ..... under these state laws or the federal acts, leading some experts to

suggest that the problem of ..... has been overestimated.

Exercise 6. Read and translate the text.

Exercise 7. Make a précis of the text.

Exercise 8. Arrange a round-table discussion on the issues that are unique

to the cyber world: online privacy, spam and cybercrimes.

Exercise 9. Read, translate and render the text “Crime on the Internet”

CRIME ON THE INTERNET

Despite its great benefits, the Internet has also opened new frontiers in crime

for the dishonest and unscrupulous.

Hacking
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During the 2008 presidential campaign, college student David Kernell guessed
Sarah Palin’s email password, accessed her personal Yahoo! account, and published
the content of some of her emails. To many, his actions seemed like an amusing
prank. The joke turned out not to be so funny when Kernell was sentenced to one
year in prison.

Gaining unauthorized access to a computer system is called hacking. It is a
major crime. The Federal Bureau of Investigation ranks cybercrime as its third-
highest priority, right behind terrorism and spying. The Pentagon reports that hackers
make more than 250,000 attempts annually on its computers. The goal of hackers is
varied; some do it for little more than the thrill of the challenge. The objective for
other hackers may be industrial espionage, extortion, theft of credit card information,
or revenge for perceived slights. Kernell hoped to prevent Palin from being elected
vice president.

Hacking is a crime under the federal Computer Fraud and Abuse Act of 1986
(CFAA). This statute applies to any computer, cell phone, iPod, or other gadget
attached to the Internet.

The CFAA prohibits:

 Accessing a computer without authorization and obtaining information from it,
« Computer espionage,

* Theft of financial information,

* Theft of information from the U.S. government,

* Theft from a computer,

» Computer fraud,

* Intentional, reckless, and negligent damage to a computer,

» Trafficking in computer passwords, and

» Computer extortion.

The CFAA also provides for civil remedies so that someone who has been
harmed by a hacker can personally recover damages from the wrongdoer. Employers
have begun to use the CFAA to bring civil cases against former employees who take

company information with them when they go to work for a competitor. At this
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writing, the courts are inconsistent on the issue of whether such an activity constitutes
“unauthorized access” and 1s, therefore, a violation of the CFAA. Also, database
owners sometimes claim that an unauthorized user who “shares” the login credentials
of a legitimate purchaser has violated the CFAA. Because the courts have split on
these issues, the outcome of such a case depends on geography.

There are two problems with the CFAA. First, while the statute prohibits the
use of a virus to harm a computer, it does not ban the creation of viruses that
someone else could use for hacking. Thus, it is legal for websites to sell source code
for viruses—codes that even beginners can use destructively.

Second, the CFAA applies only to U.S. criminals. Because the Internet is truly
international, cybercriminals do not always fall within the jurisdiction of American
laws. For example, a computer virus called ILOVEYOU caused an estimated $7
billion worth of damage worldwide. Although the perpetrator would have been
subject to prosecution under the CFAA in the United States, he lived in the
Philippines, which did not have laws prohibiting cybercrime.

Nor could the suspect be extradited automatically to the United States because
the extradition treaty only applied if both nations had the same law. The Philippines
ultimately dropped all charges against the suspect.

Fraud

Fraud is a growth business on the Internet. The Internet’s anonymity and speed
facilitate fraud, and computers help criminals identify and contact victims. Common
scams include:
a) advance fee scams (as in, “If you are willing to pay a fee in advance, then you will
have access to (pick your choice) favorable financing, lottery winnings from
overseas, attractive investment opportunities that will make you rich.”);
b) the sale of merchandise that is either defective or nonexistent;
c¢) the so-called Nigerian letter scam (For example, victims receive an email from
someone alleging to be a Nigerian government official who has stolen money from

the government. He needs some place safe to park the money for a short time. The
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official promises that, if the victim will permit her account to be used for this
purpose, she will be allowed to keep a percentage of the stolen money. Instead, of
course, once the “official” has the victim’s bank information, he cleans out the
account.);

d) billing for services that are touted as “free”;

e) fake scholarship search services;

f) romance fraud (you meet someone online who wants to visit you but needs money
for travel expenses);

g) credit card scams (for a fee, you can get a credit card, even with a poor credit
rating).

One of the new scams involves overpayment. You are renting out a house,
selling a pet, or accepting a job, and “by accident,” you are sent too much money.
You wire the excess back, only to find out that the initial check or funds transfer was
no good.

Fraud is the deception of another person for the purpose of obtaining money or
property from him. It can be prosecuted under state law or the Computer Fraud and
Abuse Act. In addition, federal mail and wire fraud statutes prohibit the use of mail or
wire communication in furtherance of a fraudulent scheme. The Federal Trade

Commission (the FTC can bring civil cases under Section 5 of the FTC Act.

Auctions

Internet auctions are the number one source of consumer complaints about
online fraud. Wrongdoers either sell goods they do not own, provide defective goods,
or offer fakes. In a recent case — which will not reduce the amount of auction fraud
— a court held that eBay, the Internet auction site, was not liable to Tiffany &
Company for the counterfeit Tiffany products sold on the site. The jewelry company
had sued after discovering that most items advertised on eBay as Tiffany products
were, in fact, fakes. The court held that eBay’s only legal obligation was to remove
products once told that they were counterfeit.

Shilling is an increasingly popular online auction fraud. Shilling means that a

seller either bids on his own goods or agrees to cross-bid with a group of other
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sellers. Shilling is prohibited because the owner drives up the price of his own item
by bidding on it. Thus, for example, Kenneth Walton, a San Francisco lawyer, put up
for auction on eBay an abstract painting purportedly by famous artist Richard
Diebenkorn. A bidder offered $135,805 before eBay withdrew the item in response to
charges that Walton had placed a bid on the painting himself and had also engaged in
cross-bidding with a group of other eBay users. Although Walton claimed that he had
placed the bids for friends, he ultimately pleaded guilty to charges of federal wire and
mail fraud. He was sentenced to almost four years in prison and paid almost $100,000
in restitution to those who overpaid for the items he bid on.

To date, eBay has generally responded to shillers by suspending them. Shillers
are also subject to suit under general anti-fraud statutes. In addition, some states
explicitly prohibit shilling. For example, New Mexico law provides that “It shall be
unlawful to employ shills or puffers at any such auction sale or to offer or to make or
to procure to be offered or made any false bid or offer any false bid to buy or pretend
to buy any article sold or offered for sale.” N.M. Stat. Section 61-16-14. 19 18 U.S.
Section 1028.

Identity Theft

Identity theft is one of the scariest crimes against property. Thieves steal the
victim’s social security number and other personal information such as bank account
numbers and mother’s maiden name, which they use to obtain loans and credit cards.
The money owed is never repaid, leaving victims to prove that they were not
responsible for the debts. The thieves may even commit (additional) crimes under
their new identities. Meanwhile, the victim may find himself unable to obtain a credit
card, loan, or job. One victim spent several nights in jail after he was arrested for a
crime that his alter ego had committed.

Although identity fraud existed before computers, the Internet has made it
much easier. For example, consumer activists were able to purchase the social

security numbers of the director of the CIA, the Attorney General of the United
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States, and other top administration officials. The cost? Only $26 each. No surprise
then that 8 million Americans are victims of this crime each year.

A number of federal statutes deal with identity theft or its consequences. The
Identity Theft and Assumption Deterrence Act of 1998 prohibits the use of false
identification to commit fraud or other crime and it also permits the victim to seek
restitution in court. 19 The Truth in Lending Act limits liability on a stolen credit
card to $50. The Social Security Protection Act of 2010 prohibits government
agencies from printing social security numbers on checks.

A number of states have also passed identity theft statutes. Almost every state
now requires companies to notify consumers when their personal information has
been stolen. Many states also restrict the use and disclosure of social security
numbers.

What can you do to prevent the theft of your identity?

1. Check your credit reports at least once a year. (Consumers are entitled by
law to one free credit report every year from each of the three major reporting
agencies. You can order these reports at https://www.annualcreditreport.com.)

2. Place a freeze on your credit report so that anyone who is about to issue a
loan or credit card will double-check with you first.

3. If you suspect that your identity has been stolen, contact the FTC at 877-
IDTHEFT, 877-438-4338, or google “ftc identity theft” to get to the FTC’s identity
theft site. Also, file a police report immediately and keep a copy to show creditors.

Notify the three credit agencies.

Phishing
Have you ever received an instant message from a Facebook friend saying,
“Hey, what’s up?” with a link to an 1Q test? This instant message is not from a friend,
but rather from a fraudster hoping to lure the recipient into revealing her personal
information. In this case, people who clicked on the link were told that they had to
provide their cell phone number to get the test results. Next thing they knew, they had
been signed up for some expensive cell phone service. This scam is part of one of the

most rapidly growing areas of Internet fraud: phishing. In this crime, a fraudster
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sends a message directing the recipient to enter personal information on a website
that is an illegal imitation of a legitimate site.

In a traditional phishing scam, large numbers of generic emails are sprayed
over the Internet asking millions of people to log on to, say, a fake bank site. But the
latest development—called spear phishing—involves personalized messages sent
from someone the victim knows. For example, your sister asks for your social
security number so she can add you as a beneficiary to her life insurance policy. In
reality, this email has come from a fraudster who hacked into her Facebook account
to gain access to her lists of friends and family. Even “Like” buttons can be “click
jacked” to take unwary users to bogus sites.

Prosecutors can bring criminal charges against phishers for fraud. The
companies whose websites have been copied can sue these criminals for fraud,
trademark infringement, false advertising, and cybersquatting. No reputable company
will ask customers to respond to an email with personal information. When in doubt,
close the suspicious email, relaunch your web browser, and then go to the company’s
main website. If the legitimate company needs information from you, it will so

indicate on the site.
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Supplement 1

Helpful phrases for rendering a text

1. The title of the text (article, book) is ...
The text (article, chapter, book) is titled (headlined) ...
2. The author of the text ( article, chapter, book)
a) gives a brief survey of the problem ...
b) studies (examines, analyses, considers, describes) the nature and origin of
the problem ...
c¢) provides useful information regarding ...
The text (article, chapter, book)
a) concerns the most up-to-date information on ...
b) presents a detailed analysis of ...

c) provides useful information regarding ...

3. The main (principal, chief, primary) idea of the text (article, book, chapter,
publication) is ...

The author intends to determine ... (to examine ..., to describe ..., to explain ...).

4. The text (article, chapter, book) can be divided into (consists of) three parts: an
introduction, the main part ... and a conclusion ... .

a) In the first part (chapter, section) of the text (article, chapter, book) the
emphasis is given to ...
The next section (part) is based on ...
The major part deals with ... (is devoted to ...).
The section is followed by a set of examples showing that ...

b) Chapter (part) 1 begins (starts) with ...

Chapter (part) 2 introduces ...

Chapter (part) 3 examines ...

Chapter (part) 4 shows ...
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5. In conclusion the author sums up saying that ...
The author comes to the conclusion that ...
The author suggests a solution to the problem ...

The text (article, chapter, book) is of considerable value in providing information on

The text (article, chapter, book) illustrates in the best way the vital problems ...
The problems raised in the text (article, chapter, book) seem (prove, appear) to be
most useful for ...

Having read this text (article, chapter, book) I learnt a lot about ...

Helpful phrases for the topic “My research work”

1. I am a first-year post-graduate (student).

2. I study at the Department of .... (Criminal Law, Civil Law, Theory of State and
Law, etc.)

3. My scientific supervisor is Professor (Associate Professor) ...

4. I have chosen ... (Criminal Law, Civil Law, Theory of State and Law, etc.) for my
research because ...

5. My future thesis will be titled “............. J

6. It will consist of ....... (three, four...) chapters.

7. The first chapter will be devoted to ...

8. The second chapter will deal with ...

9. The third one will touch upon the problem of ...

10. The fourth chapter will cover ...

11. I hope to finish my scientific research on time.
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Supplement 2

Sample topic “My research work”

Let me introduce myself. My name is Oleg Smirnov. I graduated Moscow State
Academy of Law with honors. Now I’'m a post-graduate student and I major in
business law. My scientific supervisor is Professor N.

But business law has not always been my major. When I was a student of the
fourth year I took up legal regulation in show-business, sports and advertising. My
diploma paper was devoted to sport sanctions. But after two years of research I
realized that business law is more interesting to me.

Today I’'m going to study the problem of investment policy in the Russian
Federation. This problem is vital because business can’t exist without capital
investment in construction, reconstruction and technical equipment of enterprises.
The rate of investment in the RF is growing rapidly. At the international economic
forum in Saint-Petersburg last year it was stressed that the Russian government
would take all measures necessary to make the RF investment field most attractive to
foreign investors.

But this could only be possible on condition that changes in investment
legislation are introduced. So far we’ve had three separate laws regulating investment
policy in the RF, they are - the law regulating investment policy in RSFSR, the law
regulating capital investment in the RF and the law regulating international
investment policy.

As a result of my research I’m going to suggest a draft unified law covering all
spheres of investment policy in the RF.

I have already written a synopsis on scientific and technical progress, its social
and legal aspects. I chose this subject because it is closely linked with investment
policy.

Also I’m going to write an article dealing with legal regulation of investment,

international investment policy and innovation policy in the Russian Federation.
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I hope my research will contribute to the improvement of investment

legislation in the RF and promote further development of economy.

Supplement 3

Latin expressions most commonly used in legal texts

ab initio - cHauana

actus reus — BUHOBHO€ JICSTHUE

ad hoc — st TaHHOTO CiTy4asi, CrieuaIbHO

bona fide — mo m1o0Gpoii BoJsie, YUCTOCEPAECTHO
compos mentis - BMEHsIEMBbIi

corpus delicti — cocTaB mpecTyIieHus

de facto - pakTuyecku

de jure - ropuIHYECKH

dictum (dicta) — HeouIMaTEHOE MHEHHUE CYIbH
ex officio — mo JomKHOCTH

habeas corpus — HEMPUKOCHOBEHHOCTh JTMYHOCTH
ibidem — Tam xe

inter alia — MeXIy IPOYUM

inter se — Mexay co0oi

intra vires — B TipeiesiaXx MoJTHOMOYHUH, TeUCTBUTEIIbHBIN
ipso facto — B cmry camoro ¢akta

mens rea - BUHa

obiter dictum (dicta) — HeopuMaTbHOE MHEHHE CYIbU
per se — 1o CyTu

prima facie — ¢ mepBoro B3risiga

status quo — CyIIECTBYIOLIEE IMOJIOKEHUE

sui generis — B CBOEM poJie, CBOCOOpa3HbIi

ultra vires — BHe KOMITETEHIINHA

versus (v.) — IPOTUB
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Supplement 4

Subjects of Higher Education — Cy0beKThI BhICIIEro 00pa3oBaHusi

Administration - pyKOBOJICTBO By3a

o PexTop — President (rector)
o [Tpopektop — Vice-President (pro-rector, provost)
o [IpopexTop NO aIMHUHUCTPATUBHO-XO3AWCTBEHHOW JEATEIBHOCTH —

Vice-Rector for Economics
o Jlexan — dean
o 3asenyrommii kadenpoii — head of department

Teaching staff - npodeccopcko-npenoaBaTeIbCKuil COCTaB

o [Ipodeccop — professor (visiting, full-time)

° JloneHT — associate professor

o Crapmmii mpenogaBaTenb — lecturer

o AccucTteHr — assistant

o Penetutop wim KOHCYIBTaHT, OKA3bIBAIOMINN 0€3BO3ME3THYIO IIOMOIIIH B
yaebe — tutor

o Hayunslit pyxoBogutens — (scientific) supervisor

Students — oOyuaromuecs (part-time, full-time, transfer, international)
o AoburypueHrt — applicant

(mpuemnast komuccus — admission board)

o [TepBokypcHuk — freshman

o Bropokypcuuk — sophomore

o TpeTbeKypCHHK — junior

J CryneHt yeTBepTOoro kypca — undergraduate
J CTyaeHT nmsToro Kypca — senior

o Brimyckauk —alumnus

o bakanasp — bachelor
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o Marwuctp — graduate student

o AcrmmpanT — post-graduate student

o JloxTopant — doctoral student

Doctoral studies — TpeThsi CTymeHb (TpeTUH IUKJ, 3aBEPIIAIOLIUN ITUKI)
BBICIIIETO OOpa30OBaHMsI, IOATOTOBKA K 3allUTe JOKTOPCKOW IUCCEpPTAIMU; B
PYCCKOSI3BIYHOW ~ aKaJIEMHUYCCKOW TEPMHHOCHCTEME COOTBETCTBYET TEPMHHAM
aclMpaHTypa © JOKTOPaHTypa, BBHIY HAJIWYHMS JBYX YYCHBIX CTEIEHEH B

poccHiicKol cucTemMe BhICIIero o0pa3zoBanus (KaHIAUIAT HAYK U IOKTOP HAaYK)

Education process — opranu3zanus y4eOHOTO mporecca

o VY4ebHblii Kypc — course

o [Iporpamma — program

o [uxmnsr — cycles

° Jlexknuu — lectures

o CemuHApHI — seminars

o TecTbl, KOHTPOJIbHBIE — tests

o Cucrema 3a4eTHbIX equHUIl — credit system

o Cucrema OLEHKH IOCTUTHYTBIX PE3yJIbTaTOB 00yueHus — grading system
o JlonosiHUTENBHBIE YUueOHbIE 3aHATHUS — extracurricular activities

o Bueayauropusie 3austus — after class/recreational activities
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